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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Commodity Exchange Act 


Lupori, RicHarp D. and Aan R. Coyne. CEA Docket 
No. 221. Customers’ orders — crossing of — Non- 
competitive trades — making of — Sanction 


(No. 16,065) 


In re Ricuarp D. Luporit and Aan R. Coyne. CEA Docket No. 
221. Decided October 21, 1974, with respect to Alan R. 
Coyne. 


Customers’ orders — crossing of — Non-competitive trades — making of — 
Sanction 


The stipulation of respondent Alan R. Coyne has been accepted, and the order 
herein is issued against this respondent for wilfully violating the Act and 
regulations in the crossing of customers’ orders, the making of non-competi- 
tive trades and the failure to note trading cards in accordance with regula- 
tions. Respondent Alan R. Coyne is suspended as a registrant under the 
Act for a period of six (6) months and is denied trading privileges on all 
contract markets for a period of six (6) months as stated in the order herein. 


Herbert R. Bader, for complainant. 
Robert P. Howington, Jr., Chicago, Ill., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act, “‘the Act” (7 U.S.C. §§ 1 through 17), instituted 
by a Complaint filed December 21, 1973, alleging as to respondent 
Coyne, an individual, that he is now and was at all times material 
herein a registered floor broker under the Act and a member of the 
Chicago Board of Trade, a duly designated contract market under 
the Act. 


The Complaint also named Richard D. Lupori, an individual, as 
respondent. Pursuant to extensions of time respondent Lupori 


filed an Answer on March 12, 1974 in which certain specific ad- 
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missions, denials and allegations were made. It is understood 
from the representations made at the oral hearing that com- 
plainant will move for entry of Decision and Order in this matter 
as to respondent Lupori. 


The Complaint charges as to respondent Coyne that he made 
trades on or subject to the rules of a contract market otherwise 
than by open and competitive methods; that he traded on or 
subject to the rules of a contract market in a noncompetitive 
manner which trades resulted in a crossing of customer orders; 
that he failed to note on trading cards the time of execution of 
verbal orders for the personal account of another member of the 
Chicago Board of Trade; and that he took the opposite side of a 
customer order without the prior consent of such customer. Such 
acts were alleged to have been wilful and in violation of section 4c 
of the Act (7 U.S.C. § 6c), and sections 1.35 and 1.38 of the 
regulations thereunder (17 CFR §§ 1.35 and 1.38). Respondent 
Coyne filed his answer on March 14, 1974. 


At the time of prehearing and oral hearing on October 9, 1974 
before Administrative Law Judge Dorothea A. Baker the Judge 
was advised that, through counsel, respondent Coyne and 
complainant had been engaged in discussions which would ter- 
minate the proceeding as to respondent Coyne. Such discussions 
and agreements were reflected in the oral hearing transcript. On 
October 11, 1974, through counsel, respondent Coyne filed an 
Admission of Facts, Waiver of Hearing and Consent to Entry of 
an Order. Mr. Coyne agreed to a stipulation under section 0.4(b) 
of the Rules of Practice (17 CFR § 0.4(b)) in which he (1) admits 
the facts hereunder as set forth in paragraphs 1 through 7 of the 
Findings of Fact, (2) waives oral hearing on the charges in the 
complaint and (3) consents to the entry, without further 
proceedings, of a Decision and Order containing the facts ad- 
mitted in such stipulation as the findings of fact, conclusions of 
law based on such findings and the order contained herein. 


FINDINGS OF FACT 


1. Respondent Alan R. Coyne is now, and was at all times 
material herein, a member of the Board of Trade of the City of 
Chicago (Chicago Board of Trade) and a registered floor broker 
under the Commodity Exchange Act. 


2. At all times material herein respondent Coyne was employed 
by and carried his personal trading account with Kelly Grain 
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Company of Chicago, Illinois, a registered futures commission 
merchant under the Act and a clearing member of the Chicago 
Board of Trade. 


3. The transactions referred to herein relate to contracts for the 
purchase or sale of July 1972 soybean futures on the Chicago 
Board of Trade, a duly designated contract market under the Act. 
The soybean contracts resulting from the execution of the orders 
herein described were capable of being used for hedging trans- 
actions in interstate commerce in such commodity or the products 
or byproducts thereof, or determining the price basis of any such 
transaction in interstate commerce in such commodity, or 
delivering any such commodity sold, shipped or received in in- 
terstate commerce. 


4. In May of 1972 respondent Lupori, in his capacity as floor 
broker, had received for execution orders to sell and orders to buy 
July 1972 soybean futures for the accounts of various customers. 
Respondent Coyne accommodated respondent Lupori by 
executing transactions, as listed below, in a noncompetitive 
manner with respondent Lupori, which resulted in respondent 
Lupori’s crossing these customer’s orders. 


(In thousands of bushels) 


Quantity 
Bought Sold Price 


(2) (3) (4) 
5 3.50 
5 3.50 
5 3.47-3/4 
3.47-3/4 
5 3.48-5/8 
3.48-5/8 
3.55-1/2 
3.55-1/2 
3.52-1/2 
3.52-1/2 
3.55-7/8 
3.55-7/8 
3.57 
3.57 
3.58-1/4 
3.58-1/4 
3.60-3/4 
3.60-3/4 
3.61 
3.61 
3.59-1/2 


AAAAMAMAMAAMNT 


o 
. 
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(In thousands of bushels) 


Quantity 
Date Bought Sold Price 


5-17-72 10 3.59-1/2 
5-17-72 10 3.60 
-17-72 10 3.60 
17-72 5 3.60 
17-72 3.60 
17-72 10 3.62 
17-72 3.62 
17-72 5 3.62 
17-72 3.62 
18-72 3.58-1/2 


18-72 3.58-1/2 
18-72 3.59 


18-72 3.59 


18-72 3.59-1/2 


-18-72 3.59-1/2 
5-19-72 3.60 


5-19-72 3.60 


5-22-72 3.55-5/8 


5-22-72 3.55-5/8 
5-22-72 3.58 


5-22-72 3.58 
5-24-72 ; 3.50 
5-24-72 10 3.50 
5-24-72 3.52 
5-24-72 5 3.52 


aangaanaaa&#»gaqgag4#»qaqwn a 
ee MS es a. Sa a Sc 


5. In May of 1972 respondent Lupori, in his capacity as floor 
broker, had received for execution orders to sell and orders to buy 
July 1972 soybean futures for the accounts of various customers. 
Respondent Coyne accommodated respondent Lupori by 
executing the transactions, listed below, in a noncompetitive 
manner with respondent Lupori, which resulted in respondent 
Lupori taking the opposite side of customers’ orders for his 
(Lupori’s) own account, without prior consent of such customers. 


(In thousands of bushels) 


Quantity Account for Whom 
Bought Sold Price Lupori Traded 


(2) (3) (4) (5) 
5 3.47-5/8 Lupori error account 
5 3.47-5/8 Continental Customer 
5 3.54 Continental Customer 
5 3.54 Lupori 
5 3.52-1/8 Lupori 
3.52-1/8 Continental Customer 
3.59-1/4 Lupori error account 
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(In thousands of bushels) 


Quantity Account for Whom 
Bought Sold Price Lupori Traded 


5 3.59-1/4 Continental Customer 
3.60 Lupori 
3.60 duPont Customer 
3.59 Continental Customer 
3.59 Lupori 
3.56-7/8 Continental Customer 
3.56-7/8 Lupori 
3.57-1/4 Lupori 
3.57-1/4 duPont Customer 
3.56-1/4 Lupori 
3.56-1/4 Continental Customer 


6. On May 18 and 19, 1972, respondent Lupori gave to 
respondent Coyne orders for the sale of July 1972 soybean futures 
to be made for respondent Lupori’s account. Thereafter, respond- 
ent Lupori acting for customers bought from respondent Coyne 
July 1972 soybean futures, as listed below, with the result that 
respondent Lupori was able to take the opposite side of his 
customers’ orders without the prior consent of such customers. 


(In thousands of bushels) 
Quantity 
Bought Sold Price Customer 
(2) (3) (4) (5) 
10 3.60 Continental Customer 


5 3.60-1/2 Continental Customer 
15 3.60-3/8 Continental Customer 


7. During May of 1972, respondent Coyne failed to note on 
various trading cards the time of execution of verbal orders he had 
received from respondent Lupori for his (Lupori’s) personal ac- 
count. 


CONCLUSIONS 


By reason of the facts set forth above, Alan R. Coyne wilfully 
violated section 4c of the Act (7-U.S.C. § 6c), and sections 1.35 
and 1.38 of the regulations thereunder (17 CFR §§ 1.35 and 1.38). 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed order 
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would constitute a satisfactory disposition of this case as to 
respondent Coyne, serve the public interest and effectuate the 
purposes of the Act. The complainant recommends, therefore, 
that the stipulation be accepted and the proposed order be issued. 


ORDER 


Effective upon the date of service of this order: 


1. The registration of respondent Alan R. Coyne as floor broker 
under the Commodity Exchange Act is suspended for a period of 
six (6) months, and 


2. The respondent Alan R. Coyne is prohibited from trading in 
commodities as defined in section 2 of the Commodity Exchange 
Act (7 U.S.C. § 2) on or subject to the rules of any contract 
market for a period of six (6) months and all contract markets 
shall refuse all such trading privileges to respondent Coyne during 
this period. Such prohibition and refusal shall apply to all such 
trading done and positions held directly by the respondent, Alan 
R. Coyne, either for his own account or as the agent or 
representative of any other person or firm, and also to all such 


trading done through, and to all positions held indirectly by 
persons or firms owned wholly or in substantial amount by said 
respondent, or in any way subject to his discretion or control, 
wholly or substantially. 


Effective upon the date of service of this order the respondent, 
Alan R. Coyne, shall cease and desist from: 


1. Making trades on or subject to the rules of a contract market 
otherwise than by open and competitive methods; 


2. Trading on or subject to the rules of a contract market in a 
noncompetitive manner, which trades result in the crossing of 
customer’s order; 


3. Taking the opposite side of customer orders without the 
prior consent of such customer; and 


4. Failing to note on trading cards the time of execution of the 
verbal order for the personal account of any other member of the 
Chicago Board of Trade. 


A copy of this Decision and Order shall be served on the 
respondent and on each contract market. 
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Horse Protection Act 


Aston, J. G. and Doopr Power. HPA Docket No. 5. 
Consent order — sanction 


Curistian, Knute. HPA Docket No. 2. Constitutional 
violation contention — found to be without merit — 


Double jeopardy contention — without merit — 
Criminal provisions and the civil penalty provisions 
of the Act 


Previous trial — Burden of proof — difference in — 
Decision in present proceeding — sole basis for 


Soring — constituting cruel and inhumane treat- 
ment of horse — Record evidence — sanction based 


(No. 16,066) 


In re Knute Curistian. HPA Docket No. 2. Decided October 5, 
1974. 


Constitution violation contention — found to be without merit 


Where the Supreme Court has held ‘‘Congress may impose both a criminal and 
civil penalty sanction in respect to the same act or omission; . . .”” ( Helver- 
ing v. Mitchell, 303 U.S. 391, 399 (1938) and Rex Trailer Co. v. U.S., 
350 U.S. 148, 150-151 (1956)), the respondent’s contenwith respect to a con- 
stitutional violation is without merit. 


Double jeopardy contention — without merit — Criminal provisions and the 
civil penalty provisions of the Act 


Where the criminal provisions of the Act (§§ 6(b) and 7) concern ‘wilful viola- 
tions while the civil penalty provisions thereof (§ 6(a)), under which this 
proceeding was instituted, apply to violations of a nonwilful nature, the 
issues involved in a criminal proceeding under the Act are not identical to 
those involved in an administrative proceeding for the assessment of civil 
penalties. 


1367 
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Previous trial — Burden of proof — difference — Decision in present proceed- 
ing -- sole basis for 


Where the burden of proof in an administrative proceeding differs from that in a 
criminal case, the government, when it previously tried the respondent for 
a wilful violation of the Act, had to prove his guilt beyond a reasonable 
doubt. In this administrative proceeding, the final decision is based solely 
on substantial evidence. 


Soring — of forelegs of horse — Record evidence — sanction based upon 


Where respondent violated the Act and regulations in the soring of the forelegs 
of the horse in issue herein, respondent is assessed a civil penalty in the 
amount of $700.00, to be paid as stated in the Order herein. 


Thomas E. Bundy, for complainant. 
Sam M. Phelps, Tuscaloosa, Ala., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the assessment of a 
civil penalty under the Horse Protection Act of 1970 (15 U.S.C. 
1821 et seq.), hereinafter referred to as the ‘“‘Act,”’ instituted by a 
complaint filed on November 30, 1973, by the Administrator of 
the Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint charges respondent, 
Knute Christian, with entering a ‘‘sored’”’ horse in a horse show in 
violation of the Act and the regulations issued thereunder (9 
C.F.R. 11.1 et seq.), hereinafter referred to as the ‘‘Regulations.”’ 


Respondent filed an answer on December 13, 1973, admitting 
the jurisdictional allegations of paragraph I of the complaint, and 
that the horse, ‘‘Rocky’s Price’’, on or about June 16, 1973, was 
entered for the purpose of showing in the Twelfth Annual Junior 
Welfare Association Charity Horse Show, Tuscaloosa, Alabama, 
a horse show to which horses were moved in commerce. Respond- 
ent denied that he violated the Act, that said horse was sored as 
defined in the Act, that mustard oil was applied to said horse as 
alleged in the complaint, and that any such application resulted in 
inflammation and physical pain to said horse. 


The answer further alleges that: 


‘‘Respondent wrapped the forelegs of such horse with wrappings that had 
previously been used to apply a diluted mixture of mustard oil and other 
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substance to another horse for the treatment of tendonitis, however, denies 
any application of such mustard oil to the horse in question for the purpose 
of soring within the Horse Protection Act or any application resulting in 
inflammation and physical pain to said horse.”’ 


By way of affirmative defense the answer alleges that: respond- 
ent has been tried and acquitted by the United States District 
Court, Northern District of Alabama, for criminal charges 
alleging a willful violation of the Act upon the same facts alleged 
in the complaint herein, and that this proceeding to recover a fine 
based on the same facts constitutes double jeopardy and violates 
the Constitution of the United States of America. The answer also 
alleges that the Act is unconstitutional under the provisions of the 
Constitution of the United States of America. 


A hearing was held before me in Tuscaloosa, Alabama, on 
March 5 and 6, 1974. Thomas E. Bundy and Alexander Samofal 
of the Office of the General Counsel, United States Department of 
Agriculture, appeared on behalf of the complainant and Sam M. 
Phelps, of the law firm of Phelps and Owens, appeared on behalf 
of the respondent. At the close of the hearing the time was set for 
the filing of briefs. 


FINDINGS OF FACT 


1. Knute Christian, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 
Tuscaloosa, Alabama. Respondent, at all times material herein, 
was the owner and trainer of the horse known as ‘‘Rocky’s Pride’’. 


2. Respondent, on or about June 16, 1973, did enter the horse 
known as ‘“‘Rocky’s Pride’, for the purpose of showing in the 
Twelfth Annual Junior Welfare Association Charity Horse Show, 
Tuscaloosa, Alabama, a horse show to which horses were moved 
in commerce. 


3. Respondent owned two horses which were entered in the 
charity horse show, Rocky’s Pride and Ring Master. Both horses 
were treated by Dr. Allen May, a practicing veterinarian. Dr. 
May saw the two horses on Thursday, June 14. On that day 
Rocky’s Pride was treated for poor appetite and listlessness, and 
Ring Master, the older horse, was treated by Dr. May for ten- 
donitis. Ring Master was given injections of steroids and 
butazolidin, sufficient to relieve the pain in the horse’s legs for 
two days. 
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4. On Thursday night, June 14, Ring Master was shown in the 
horse show and came up lame. Late Friday night respondent 
applied a mixture of alcohol, Absorbine Junior, and oil of mustard 
to the horse’s legs and then wrapped the legs. 


5. At about 8:00 a.m. on June 16, 1973, respondent, in the 
company of Mrs. Linda Carter who also owns horses, removed the 
leg wrappings from Ring Master, carried the wrappings to the 
stall of Rocky’s Pride, and put the wrappings on the forelegs of 
Rocky’s Pride. Mrs. Carter noticed an odor on the wrappings, 
asked respondent about it, and was informed that it was used to 
treat Ring Master’s legs. Mrs. Carter then inquired if it would 
hurt Rocky. Respondent advised her that it would not and said he 
would reverse the pads. Mrs. Carter indicated that the odor from 
the wrappings smelled like liniment, mustard oil or something like 
that. 


6. Sometime between 10:00 a.m. and 11:00 a.m. on June 16, 
Rocky’s Pride was observed in his stall by Mrs. McFarland and 
Mr. Smith, and by Doctors Neville and Moore, licensed 
veterinarians acting that day as the show veterinarians. Rocky’s 
Pride was observed picking and pulling with his mouth at the 
wrappings on his forelegs until one of the wrappings came off. The 
horse was up on its feet and then down.* It appeared to be in 
extreme pain, restless, and generally avoided placing weight on 
its forelegs. 


Respondent was summoned, unlocked the stall doors and after 
jerking the horse’s halter, led the horse out of the stall. The horse, 
though appearing reluctant to move was led by respondent (who 
continued to tug the horse’s halter) into the sunlight where the 
horse was examined by Drs. Neville and Moore. 


The doctors palpated the pastern area of the horse’s leg which 
was free of the wrapping and observed that the horse flinched each 
time it was palpated.** Although there was no visible sign of 
injury to the horses leg, Drs. Neville and Moore, upon completion 
of their examination, determined that Rocky’s Pride was sored 
and excused the horse from the show pursuant to the Regulations. 


*Tr. p. 146: “Q You said he would fall or flop down. Would you describe how 
he would fall or flop? 


A His rearend first and he fell over on his side with his front legs 
stretched out.’’ 


**Thumb pressure applied (about twice the pressure used in taking a pulse) to 
the horse’s pastern area. 
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7. The wrapping which had fallen from one of the horse’s 
forelegs contained the odor of oil of mustard. It was picked up by 
Mr. Smith when the horse was removed from his stall and carried 
for 30 to 45 minutes in a paper bag under his arm. Mr. Smith 
testified that his arm was burned 3 or 4 inches across after 
carrying the wrapping. Dr. Moore testified that his lip burned for 
seven days after he smelled the wrapping when Mr. Smith pulled 
it across him. 


8. Oil of mustard is the most common chemical means used to 
sore a horse. Though sometimes used as a counterirritant, it is 
inflammatory, caustic, stings like an acid and penetrates the skin. 
Its effectiveness is dependent upon its degree of concentration, 
the period of time it is in contact with the skin, and temperature. 
Its soring effect upon the horse cannot be controlled. One horse 
may be affected by the application of 20 drops of the chemical, 
while another may be affected by two drops. The application of oil 
of mustard causes swelling and edema, which can occur within 
two to three hours (Tr. p.p. 37, 55, 59-60, 191, 195-196, 211). 


9. The Tennessee Walking Horse has a recognized gait which is 
a highstepping fast-stepping gait. A sored horse reluctantly puts 
his front feet to the ground and when they do touch, he pulls them 


up quickly — thus evidencing the highstepping gait. (Tr. p.p. 
201-204). 


10. Respondent informed investigators for the Animal and Plant 
Health Inspection Service on June 21, 1973 that he had a sale for 
the horse if it had won the class at the charity show on June 16. 


Respondent also informed these investigators, ten months 
earlier, that oil of mustard would have no ill effects upon a horse if 
it were removed immediately after the horse was shown. (Tr. pp. 
173-174, 179, 185-186, 299, 300-301) 


CONCLUSIONS 


All of the contentions raised by the parties have been con- 
sidered in the light of the record evidence in arriving at the 
aforesaid findings and the conclusions which follow. On the basis 
of the record evidence we conclude: that respondent placed 
wrappings containing oil of mustard on the forelegs of the horse 
known as ‘‘Rocky’s Pride’”’ on or about June 16, 1973, for the 
purpose of affecting its gait; and that said horse was ‘‘sored,’’ as 
defined in the Act and Regulations. 
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I 
The Act (15 U.S.C. 1821) defines ‘‘sored’”’ as follows: 


A horse shall be considered to be sored if, for the purpose of affecting its 
gait — 
(1) a blistering agent has been applied after the date of enactment of 
this Act internally or externally to any of the legs, ankles, feet, or 
other parts of the horse; 


(2) burns, cuts, or lacerations have been inflicted after the date of 
enactment of this Act on the horse; 


(3) a chemical agent, or tacks or nails have been used after the date 
of enactment of this Act on the horse; or 


(4) any other cruel or inhumane method or device has been used after 
the date of enactment of this Act on the horse including, but not 
limited to, chains or boots; 


which may reasonably be expected (A) to result in physical pain to the 
horse when walking, trotting, or otherwise moving, (B) to cause extreme 
physical distress to the horse, or (C) to cause inflammation.’’ See also 
Regulation, 9 C.F.R. 11.1(t). 


The findings of fact 3 through 10 establish that: 


1. respondent used wrappings containing oil of mustard on the 


pastern areas of the forelegs of Rocky’s Pride for the purpose of 
affecting his gait; 


2. the use of oil of mustard was a cruel and inhumane treatment 
of Rocky’s Pride; and 


3. respondent’s application of said wrappings containing oil of 
mustard to the forelegs of Rocky’s Pride would reasonably be 
expected to, and did, result in inflammation and physical pain to 
said horse when walking, trotting, or otherwise moving. 


While respondent testified that Rocky’s Pride may have had 
colic on June 16, 1973, no evidence was presented to establish that 
the horse actually had colic on the morning of June 16, 1973, when 
Mrs. McFarland, Mr. Smith, Dr. Neville and Dr. Moore observed 
“Rocky’s Pride’. Dr. Moore and Dr. Neville, who were the only 
veterinarians who examined the horse on June 16, 1973, stated 
that their professional diagnosis of the painful condition that they 
observed in the horse on the morning of June 16, 1973, was due to 
soring by means of oil of mustard in the wrappings and not due to 
colic. 


Respondent’s contention that oil of mustard was originally 
applied to treat tendonitis on Ring Master does not preclude a 
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finding that respondent applied the wraps containing oil of 
mustard to Rocky’s Pride for the purpose of affecting his gait. 
Based on (1) the testimony of Drs. Neville and Moore, and Mr. 
Smith concerning (1) the odor emanating from the wraps, (2) the 
burning of Mr. Smith’s arm and Dr. Moore’s lip by the wraps, and 
(3) the evidence concerning Rocky’s Pride’s condition when ob- 
served and examined on June 16, and respondent’s knowledge of 
the use of oil of mustard to sore Tennessee Walking horses, we 
conclude that such wraps would sore and cause Rocky’s Pride to 
alter his gait when applied to the horse. Use of the wraps on Ring 
Master first for therapeutic purposes, does not establish that they 
were not used to sore Rocky’s Pride, or that Ring Master was not 
adversely affected, since he was shown in the horse show before 
the oil of mustard was applied to him. 


II 


We find no merit in respondent’s contention that the imposition 
of a civil penalty via this administrative proceeding constitutes 
double jeopardy and otherwise violates the Constitution because 
respondent was previously tried and acquitted by the United 
States District Court, ‘for criminal charges alleging a willful 
violation of the aforesaid Horse Protection Act of 1970 upon the 
same facts alleged in the complaint herein ...”’ 


The Supreme Court has held repeatedly: 


“Congress may impose both a criminal and civil sanction in 
respect to the same act or omission; for the double jeopardy clause 
prohibits merely punishing twice, or attempting a second time to 
punish criminally, for the same offense.’’ Helvering v. Mitchell, 303 
U.S. 391, 399 (1938); Rex Trailer Co. v. U.S. 350 U.S. 148, 150-151 
(1956); One Lot Emerald Cut Stones v. U.S. 409 U.S. 232, 235-236 
(1972). 


Sections 6 and 7 of the Act (7 U.S.C. 1825, 1826) state: 


Section 6 


(a) Any person who violates any provision of this Act or any regulation 
issued thereunder, other than a violation the penalty for which is 
prescribed by subsection (b) of this section, shall be assessed a civil 
penalty by the Secretary of not more than $1,000 for each such violation. 
No penalty shall be assessed unless such person is given notice and op- 
portunity for a hearing with respect to such violation. Each violation shall 
be a separate offense. Any such civil penalty may be compromised by the 
Secretary. Upon any failure to pay the penalty assessed under this sub- 
section, the Secretary shall request the Attorney General to institute a 
civil action in a district court of the United States for any district in which 
such person is found or resides or transacts business to collect a penalty 
and such court shall have jurisdiction to hear and decide any such action. 
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(b) Any person who willfully violates any provision of this Act or any 
regulation issued thereunder shall be fined not more than $2,000 or im- 
prisoned not more than six months, or both. 


Section 7 


Whenever the Secretary believes that a willful violation of this Act has 
occurred and that prosecution is needed to obtain compliance with the Act, 
he shall inform the Attorney General and the Attorney General shall take 
such action with respect to such matter as he deems appropriate. 


The criminal provisions of the Act (Sections 6(b) and 7) concern 
‘willful’ violations while the civil penalty provisions of the Act 
(Section 6a), under which this proceeding was instituted, apply to 
violations which are non-willful in nature. Thus, the issues in- 
volved in a criminal proceeding under the Act are not identical to 
those involved in an administrative proceeding such as this for the 
assessment of civil penalties. See: One Lot Emerald Cut Stones v. 
U. S., supra. 


In Helvering v. Mitchell, supra, the Supreme Court stated at 
page 397: 


The difference in degree of the burden of proving criminal and civil cases 
precludes application of the doctrine of res judicata. The acquittal was 
“merely .. . an adjudication that the proof was not sufficient to overcome 
all reasonable doubt of the guilt of the accused.’”’ Lewis v. Frick, 233 U.S. 
291, 302. It did not determine that Mitchell had not wilfully attempted to 
evade the tax. That acquittal on a criminal charge is not a bar to a civil 
action by the Government, remedial in its nature, arising out of the same 
facts on which the criminal proceeding was based has long been settled. 


Likewise the burden of proof in an administrative proceeding 
differs from that in a criminal case. When respondent was 
previously tried for a willful violation of the Act the government 
had to prove his guilt beyond a reasonable doubt. However, in 
this administrative proceeding the final decision is based solely on 
substantial evidence. See: Fairbanks v. Hardin, 429 F.2d, 266- 
267 (C.A.9, 1970), cert. denied, 400 U.S. 943; Hyatt v. U.S., 276 
F.2d 308, 312 (C.A. 10, 1960). 


From a reading of the Act it is abundantly clear that Congress 
intended and did provide separate provisions for civil and criminal 
penalties, contemplating that proceedings would be taken under 
both provisions. Because Congress expressly provided in Section 
6(a) of the Act for an administrative procedure for the collection of 
civil penalties, indicating clearly that it intended a civil, not a 
criminal sanction, we conclude that the imposition of a civil 
penalty here is not barred under the double jeopardy provisions of 
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the Fifth Amendment of the Constitution by the respondent’s 
prior acquittal in a criminal case. 


III 


While the Act displays no constitutional infirmity, we agree 
with the statements contained in the briefs of the parties, i.e., this 
is not the proper forum to consider the constitutionality of the 
Act. California Comm’m v. U.S., 355 U.S. 534, 539 (1968); 
Central Nebraska Pub. P.&I. Dist. v. Pow. Comm’m., 160 F.2d 
782, 783 (C.A. 8, 1947), cert. denied, 332 U.S. 765. 


IV 


Section 4(b) of the Act (15 U.S.C. 1823(b)) and section 11.2(a) 
of the regulations (9 C.F.R. 11.2(a)) make it unlawful for any 
person to show or exhibit, or enter for the purpose of showing or 
exhibiting, in any horse show or exhibition, any horse which is 
sored, if that horse or any other horse was moved to such show or 
exhibition in commerce. Section 6(a) of the Act (15 U.S.C. 
1825(a)) provides that any person who violates any provision of 
the Act or any regulation issued thereunder shall be assessed a 
civil penalty by the Secretary of not more than $1,000 for each 
such violation. 


Based upon the record evidence in this proceeding we would 
assess a civil penalty of $700 against respondent. We believe the 
imposition of such sanction, although less than the maximum 
$1,000 penalty suggested by complainant, to be sufficiently ef- 
fective to deter future violations by respondent and other 
potential violators. Because there was no visible damage to the 
horse’s leg (no scars, blisters, granuloma, loss of hair, oozing 
serum, etc.) and because this violation is respondent’s only 
violation, we believe that a sanction less than the maximum 
penalty is justified. 


On the other hand, an amount of at least $700 is justified by the 
record evidence. Respondent’s action in soring Rocky’s Pride was 
in careless disregard of the Act and Regulations, which were 
familiar to him (Tr. pp. 103, 179, 310-313, CX 8). Congressional 
findings stated in section 3 of the Act (15 U.S.C. 1822) are: “‘(1) 
that the practice of soring horses for the purpose of affecting their 
natural gait is cruel and inhumane treatment of such animals; (2) 
that the movement of sored horses in commerce adversely affects 
and burdens such commerce; and (3) that horses which are sored 
compete unfairly with horses moved in commerce which are not 
sored.’’ Respondent’s careless disregard for the law together with 
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the pain inflicted upon his horse warrant the penalty imposed 
herein. 


ORDER 


1. Respondent, Knute Christian, is assessed a civil penalty of 
$700 that shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, United States Department 
of Agriculture, Room 1207 South Building, Washington, D.C. 
20250 on or before thirty days from the date this order becomes 
final.* 


2. Pursuant to the Rules of Practice governing proceedings 
under the Horse Protection Act of 1970 (9 C.F.R. Part 12), this 
decision and order become final without further proceedings thirty 
(30) days after service hereof, unless appealed to the Secretary by 
a party to the proceeding within thirty (30) days after service, as 
provided in sections 12.10-8 and 12.10-9 (9 C.F.R. §§ 12.10-8, 
12.10-9) of said Rules of Practice. 


3. Copies hereof shall be served upon the parties. 


(No. 16,067) 


In re J. G. Atston and Doopre Power, HPA Docket No. 5. 
Decided October 5, 1974, with respect to Doodie Power. 


Consent order— Sanction 


Respondent Doodie Power has consented to the issuance of the order herein 
against him for violating the Act and regulations in the soring of the horse 
in issue herein. Respondent Doodie Power is assessed a civil penalty of 
$500.00 to be paid as stated in the order herein. 


Thomas E. Bundy, for complainant. 
Respondent Power pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


*The Decision and Order became final October 5, 1974. --Ed. 
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PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
to as the regulations, instituted by a complaint filed on February 
25, 1974, by the Administrator of the Animal and Plant Health 
Inspection Service. Respondent Doodie Power filed an amended 
answer on August 26, 1974, in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the 
remaining allegations contained in the Complaint, and for the 
purposes of this proceeding and for such purposes only, consents 
to the issuance of an order containing findings of fact, conclusions 
and order, assessing a civil penalty of $500.00, based upon the 
allegations set forth in the complaint pursuant to sections 
12.6(a)(3) and 12.7 of the Rules of Practice (9 CFR 12.6(a)(3) and 
12.7). The Complainant has recommended that such order be 
issued. 


FINDINGS OF FACT 


1. (a) J. G. Alston, hereinafter referred to as respondent 
Alston, is an individual residing at 734 Cresent Drive, Reidsville, 
North Carolina 27320. 


(b) Doodie Power, hereinafter referred to as respondent 
Power, is an individual residing at Route 4, Martinsville, Virginia 
24112. 


(c) At all times material herein, respondent Alston was the 
owner of the horse known as “‘Devil’s Delight’’, and respondent 
Power was the trainer of said horse for respondent Alston. 


2. Respondents, on or about July 15, 1972, entered for the 
purpose of showing and showed the horse known as ‘“‘Devil’s 
Delight” at the Old Dominion Walking Horse Classic, Chatham, 
Virginia, a horse show to which horses were moved in commerce. 
Said horse was sored, as defined in the Act and regulations, by 
means of a cruel or inhumane method or device, which would 
reasonably be expected to result in physical pain to the horse 
when walking, trotting, or otherwise moving, to cause extreme 
physical distress to the horse, or to cause inflammation, and 
which did cause said horse to have patches of peeling epithelium 
on the pasterns of both forelegs, a circumscribed raw, bleeding 
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area around the pastern of the right foreleg, and old callouses on 
the pasterns of both forelegs which were cracked and bleeding. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent Power has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent Power has consented to the issuance of 
the following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Power is assessed a civil penalty of $500.00 which 
shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, United States Department 
of Agriculture, Room 1207, South Building, Washington, D.C. 
20250, within thirty (30) days from the date this order becomes 
effective. Copies hereof should be served upon the parties and this 
order shall become effective upon the date of service of the order 
upon respondent. 


(No. 16,068) 


In re W. D. Toso. HPA Docket No. 9. Decided October 24, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the soring of forelegs of a horse by the 
use of hinged-quarter boots, causing physical to said animal. Respond- 
ent is assessed a civil penalty of $500.00 as stated in the order herein. 


Gregory Cooper, for complainant. 
James P. Kent, Alta Vista, Va., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This is an administrative action for the collection of a civil 
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penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
to as the regulations, instituted by a Complaint filed on July 22, 
1974, by the Administrator of the Animal and Plant Health 
Inspection Service. Respondent has filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations contained in 
the Complaint, and, for the purposes of this proceeding and for 
such purposes only, consents to the issuance of an order con- 
taining findings of fact, conclusions, and order, assessing a civil 
penalty of $500, based upon the allegations set forth in the 
Complaint. The Complainant has recommended that said order be 
issued. 


FINDINGS OF FACT 


1. (a) W.D. Tosh, hereinafter referred to as the Respondent, is 
an individual residing at Gretna, Virginia. 


(b) Respondent, at all times material herein, was the 
exhibitor of, and had full custody and control over, a horse shown 
as Exhibit No. 122, in Class 16 (Walking Horse Stake), at the 
Bright Leaf Celebration, Chatham, Virginia, on or about Sep- 
tember 30, 1972. 


(c) The Bright Leaf Celebration, Chatham, Virginia, was a 
horse show to which horses had been moved in commerce. 


2. Respondent, on or about September 30, 1972, on both front 
legs of the horse being shown or exhibited as Entry No. 122, in 
Class No. 16 (Walking Horse Stake) at the Bright Leaf 
Celebration, Chatham, Virginia, used hinged quarter boots. The 
upper half of each boot was fastened to the lower half in such a 
manner that there was more than a one inch separation between 
the two halves, and the upper half of each boot had weights af- 
fixed thereto. 


3. Respondent, on or about September 30, 1972, in Class No. 
16 (Walking Horse Stake) at the Bright Leaf Celebration, 
Chatham, Virginia, showed or exhibited as Entry No. 122 a horse 
which was “‘sored’’, as defined in the Act and the regulations, by 
the use of hinged quarter boots which would reasonably be ex- 
pected to result in physical pain to the horse when walking, 
trotting, or otherwise moving. 
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CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, Respond- 
ent has violated section 11.2(c) and 11.3(b) of the regulations (9 
CFR 11.2(c), 11.3(b)). 


By reason of the facts alleged in paragraph 3 herein, Respond- 
ent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) and 
section 11.3(a) of the regulations (9 CFR 11.3(a)). 


Inasmuch as Respondent has consented to the issuance of the 
following order and Complainant has recommended that such 
order be issued, the order shall be issued. 


ORDER 


Respondent is assessed a civil penalty of $500 which shall be 
payable by certified check or money order to the Treasurer of the 
United States and forwarded to Gregory Cooper, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 30 
days from the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon Respondent. Copies 
hereof shall be served upon the parties. 
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OCTOBER 1974 


AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 
Foster, Art. P&S Docket No. 5006. Consent order 
Hacter, Mike. P&S Docket No. 4994. Consent order 


Harpy, Harry C. and Epitx G. Harpy. P&S Docket 
No. 4615. Custodial account — failure to maintain 
properly — Improper practices — violations of Act 
and regulations — Sanction 


Horney Livestock, Inc. P&S Docket No. 4975. Consent 
order — Sanction 


Newton, GLENN Epwarp. P&S Docket No. 5012. Consent 
order — Sanction 


STonEKING, Doucias. P&S Docket No. 4943. Consent 


Watts, Georce R. P&S Docket No. 4881. Termination 
of suspension 


(No. 16,069) 


In re Mike Hacter. P&S Docket No. 4994. Decided October 1, 
1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against him for violations of the Act and regulations in the issuance of in- 
sufficient funds checks and in failing to pay when due for livestock purchas- 
ed in commerce. Respondent is ordered to cease and desist from such 
violations. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed on August 6, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging the respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which he admits the 
jurisdictional allegations of the Complaint neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the Order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the Cease 
and Desist Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Mike Hager, hereinafter referred to as respondent, is an 
individual whose address is Route 1, Box 171, Springtown, 
Texas. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning of and subject to the 
provisions of the Act. 


2. (a) Respondent, in connection with his operation as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefore issued checks which were returned unpaid by the banks 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 

Date of Dateof No.of Amount of 

Purchase Check Head Purchased At Check 

12/14/73 12/14/73 i Athens Commission Co., Inc. $421.68* 
Athens, Texas 200.00 Cash 

621.68 

4/5/74 4/5/74 Athens Commission Co., Inc. 755.20 
Athens, Texas 

5/1/74 5/1/74 Hopkins City Livestock 713.45 
Comm., Inc., Sulphur 

*Partial Payment Springs, Texas 
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(b) Respondent, on or about the dates and in the trans- 
actions set forth above, purchased livestock in commerce and 
failed to pay when due the full amount of the purchase price for 
said livestock. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Mike Hagler, shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which such checks are drawn to 
cover said checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The Order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,070) 


In re Harry C. Harpy and Epitx G. Harpy. P&S Docket No. 
4615. Decided October 18, 1974. 


Custodial account — failure to maintain properly — Improper practices — 
violations of Act — Sanction 


Where respondents provided free trucking and paid gratuities to truckers to 
consignor’s employee as inducement to consign livestock to their markets, 
allowed their auctioneer to purchase consigned livestock, used a’ packer- 
buyer to fill buying orders, cleared and financed dealers, and used letters 
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and numbers to designate purchasers of cattle and used false names to dis- 
guise their auctioneer, respondents violated the Act and regulations. And 
where respondents failed to put their own money into the custodial account 
when they did not collect from buyers within three days, notwithstanding 
their available line of credit, respondents violated the Act and regulations. 
Official notice is taken of P&S files showing that respondents formed two 
corporations after the hearing in this case was concluded. Respondents 
are suspended as registrants under the Act for 14 days, including the regis- 
tration of the newly formed corporations. 


Thomas E. Bundy, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative disciplinary action under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seq.), hereinafter referred to as the Act. The case 
was instituted by a complaint filed on January 20, 1972, by the 
Administrator of the Packers and Stockyards Administration, 
United States Department of Agriculture. 


The complaint charges respondents with failing to properly 
maintain their custodial accounts, providing free trucking and 
making gratuitous payments to consignors, permitting their 
auctioneer to purchase livestock out of consignments, turning 
orders for purchasing cattle on commission over to a packer-buyer 
to fill, failing to report correctly to consignors and purchasers, 
and clearing and financing dealers, in violation of the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


By reason of these allegations, the respondent is charged in the 
complaint with wilfully violating §§ 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221), and regulations promulgated 
under the Act in 9 CFR 201.40, 201.41, 201.42, 201.43, 201.57(a), 
201.61(a), and 201.66(a). 


The respondents filed a timely answer to the complaint in which 
they requested an oral hearing; demanded an inquiry into the 
motivation and basis for what they alleged to be the unlawful, 
unfair and unjustly discriminatory action of the Packers and 
Stockyards Administration in the examination and audit of their 
records resulting in the arbitrary and capricious action taken in 
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filing the complaint, followed by the preparation, distribution and 
dissemination to the news media of a document in the form of a 
news release attached to their answer; and denied generally and 
specifically the allegations of the complaint with the exception of 
certain jurisdictional allegations which they admitted. 


A prehearing conference was held in Washington, D.C., on May 
11, 1972, and continued in Bakersfield, California, on May 23, 
1972. The oral hearing began on May 23, 1972, in Bakersfield, 
California, and continued through May 25, 1972. On motion of 
counsel for the respondents, the hearing was further continued to 
September 21, 1972, in Washington, D.C., where it was recon- 
vened and concluded. 


Thomas E. Bundy and Jerome Ducrest of the Office of the 
General Counsel, United States Department of Agriculture, 
Washington, D.C., appeared as attorneys on behalf of the 
complainant. C. T. ‘‘Tad’’ Sanders, Kansas City, Missouri, 
Attorney, appeared on behalf of the respondents. Harry S. 
McAlpin, Chief Judge, Office of Administrative Law Judges, 
United States Department of Agriculture, presided at the 
proceedings. 


The Chief Administrative Law Judge filed an Initial Decision 
and Order on May 30, 1974. He held that the respondents violated 
the Act and regulations as alleged in the complaint, except for the 
alleged custodial account violations. As to the alleged custodial 
account violations, he found that the respondents violated the 
regulations, but held that such regulations are advisory only, and 
that the respondents’ violations of the regulations did not con- 
stitute a violation of the Act. 


The Chief Administrative Law Judge’s Order would suspend 
the respondents’ registration for 7 days, instead of the 14 days 
(and thereafter until their custodial accounts were in balance) 
requested by complainant. In addition, his Order would require 
the respondents to cease and desist from the violations found in 
this case and to maintain their custodial accounts in the manner 
required by the regulations. 


The Chief Administrative Law Judge denied the complainant’s 
motion to amend its proposed order to make the order applicable 
to the Stockman’s Market, Inc., a/k/a Western Stockman’s 
Market, and to Hardy Cattle Company. The complainant stated 
that such corporations were formed by the respondents during the 
pendency of this litigation and that the respondents were the 





1386 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 1383 


President and Vice President of the corporations and owned the 
controlling interest therein. 


The complainant appealed to the Judicial Officer on June 28, 
1974. Final administrative authority to decide cases under the 
Packers and Stockyards Act has been delegated to the Judicial 
Officer (37 F.R. 28475; 38 F.R. 10795).? 


The Judicial Officer denied respondents’ request that he 
disqualify himself on August 14, 1974. Oral argument before the 
Judicial Officer was held on October 10, 1974. 


The Relevant Statutory Provisions 


The Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seq.), provides as follows: 


Bond and suspension of registrants. 


On and after July 12, 1943, the Secretary may require reasonable bonds 
from every market agency and dealer, under such rules and regulations as 
he may prescribe, to secure the performance of their obligations, and 
whenever, after due notice and hearing, the Secretary finds any registrant 
is insolvent or has violated any provisions of this chapter he may issue an 
order suspending such registrant for a reasonable specified period. Such 
order of suspension shall take effect within not less than five days, unless 
suspended or modified or set aside by the Secretary or a court of competent 
jurisdiction. (7 U.S.C. 204). 


* * * 


Sec. 307. Unreasonable or discriminatory practices generally; rights of 
stockyard owner of management and regulation. 


(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful. 


(b) It shall be the responsibility and right of every stockyard owner to 
manage and regulate his stockyard in a just, reasonable, and non- 
discriminatory manner, to prescribe rules and regulations and to require 
those persons engaging in or attempting to engage in the purchase, sale, or 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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solicitation of livestock at such stockyard to conduct their operations in a 
manner which will foster, preserve, or insure an efficient, competitive 
public market. Such rules and regulations shall not prevent a registered 
market agency or dealer from rendering service on other markets or in 
occasional and incidental off-market transactions. (7 U.S.C. 208). 


**#* 


Sec. 312. Prevention of unfair, discriminatory, or deceptive practices. 


(a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should 
be authorized to operate at the stockyards, or with the receiving, 
marketing, buying, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling, in com- 
merce, of livestock. 


(b) Whenever complaint is made to the Secretary by any person, or 
whenever the Secretary has reason to believe, that any stockyard owner, 
market agency, or dealer is violating the provisions of subsection (a) of this 
section, the Secretary after notice and full hearing may make an order that 
he shall cease and desist from continuing such violation to the extent that 
the Secretary finds that it does or will exist. (7 U.S.C. 213(a)). 


*** 


Sec. 401. Accounts and records of business; punishment for failure to 


keep. 


Every packer or any live poultry dealer or handler, stockyard owner, 
market agency, and dealer shall keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in his 
business, including the true ownership of such business by stockholding or 
otherwise. Whenever the Secretary finds that the accounts, records, and 
memoranda of any such person do not fully and correctly disclose all trans- 
actions involved in his business, the Secretary may prescribe the manner 
and form in which such accounts, records, and memoranda shall be kept, 
and thereafter any such person who fails to keep such accounts, records, 
and memoranda in the manner and form prescribed or approved by the 
Secretary shall upon conviction be fined not more than $5,000, or im- 
prisoned not more than three years, or both. (7 U.S.C. 221). 


The Applicable Regulations 


The regulations promulgated under the Packers and 
Stockyards Act provide (9 CFR 201.40, 201.41, 201.42, 201.43, 
201.57(a), 201.61(a), and 201.66(a)): 


§ 201.40 Market agencies or licensees not to use shippers’ proceeds or 
funds received for purchases on commission for own purposes through 
“bank float’’ or otherwise. 


No market agency or licensee engaged in selling or buying livestock or 
live poultry on a commission or agency basis shall use shippers’ proceeds 
or funds received for the purchase of livestock or live poultry on order for 
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purposes of its own either through recourse to the so-called ‘‘float” in the 
bank account in which the proceeds or funds are deposited or in any other 
manner, except as provided in § 201.42. 


§ 201.41 Market agencies and licensees to make faithful and prompt 
accounting to consignors or shippers or other interested persons of whom 
they have knowledge. 


No market agency or licensee shall make such use or disposition of funds 
in its possession or control as will endanger or impair the faithful and 
prompt accounting for and payment of such portion thereof as may be due 
the consignor or shipper of livestock or live poultry or other persons having 
an interest therein of which interest such market agency or licensee has 
knowledge. 


§ 201.42 Custodial accounts for trust funds. 


(a) Payments for livestock or poultry purchases are trust funds. Each 
payment made by a livestock or poultry buyer to a market agency or 
licensee is a trust fund until such market agency’s or licensee’s custodial 
account has been paid in full in connection with such purchase and funds 
deposited in custodial accounts are also trust funds. This is the case under 
either the net proceeds or gross proceeds method of maintaining the 
custodial account referred to in paragraph (c) of this section. 


(b) Market agencies and licensees required to establish and maintain 
custodial accounts. Every market agency and licensee engaged in selling 
livestock or live poultry on a commission or agency basis shall establish 
and maintain a separate bank account designated as “Custodial Account 
for Shippers’ Proceeds,’’ or by some similar identifying designation, under 
terms and conditions with the bank where established, to disclose that the 
depositor is acting as a fiduciary with respect thereto and that the funds in 
the account are trust funds. 


(c) Deposits in Custodial Accounts. Before the close of the next banking 
business day after consigned livestock or live poultry is sold, the market 
agency or licensee shall deposit in its custodial account the proceeds from 
the sale of consigned livestock or live poultry that are collected or received 
on the day of sale, and an amount equal to the proceeds receivable from the 
sale of consigned livestock or live poultry that are due from (1) the market 
agency or licensee; (2) any owner, officer, or employee of the market 
agency or licensee; or (3) any buyer to whom the market agency has ex- 
tended credit. On or before the third day following the sale of consigned 
livestock or live poultry (or the next banking business day after the third 
day if such third day is a nonbanking business day), the market agency or 
licensee shall deposit in the custodial account an amount equal to all the 
proceeds receivable from the sale of consigned livestock or live poultry, 
whether or not such proceeds have been collected or received by the market 
agency or licensee. In lieu of the foregoing, any market agency or licensee 
may adopt, and thereafter continuously follow, a ‘‘net method’”’ for making 
deposits in its custodial account. Under the ‘‘net method’’ the market 
agency or licensee shall, before the close of the next banking business day 
after livestock or live poultry is sold, deposit an amount equivalent to the 
proceeds of the sale of consigned livestock or live poultry less marketing 
charges due the market agency or licensee. 
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(d) Withdrawals from custodial accounts. The custodial account 
referred to in paragraph (b) of this section shall be drawn on only for 
payment of the net proceeds to the consignor or shipper, or such other 
person or persons who the market agency or licensee has knowledge is 
entitled thereto, to pay all legal charges against the consignment of 
livestock or live poultry which the market agency or licensee may, in its 
capacity as agent, be required to pay for and on behalf of the consignor or 
shipper, and when the account is not kept on a net proceeds basis, to 
obtain therefrom the sums due the market agency or licensee as com- 
pensation for its services. 


(e) Custodial accounts for buyers’ funds. If the Secretary finds that any 
market agency or licensee has used for purposes of its own any funds 
received for the purchase of livestock or live poultry on a commission or 
agency basis, or any other funds which have come into its possession in its 
capacity as agent of the buyer, such market agency or licensee shall 
thereafter deposit any such funds in a separate bank account designated as 
“Custodial Account for Buyers’ Funds,” or by a similar identifying 
designation, which account shall be set up under terms and conditions with 
the bank where established, to disclose that the depositor is acting as a 
fiduciary with respect thereto and that the funds in the account are trust 
funds. Such accounts shall be drawn on only for payment of the purchase 
price of livestock or live poultry purchased on behalf of a principal and to 
obtain therefrom the sums due the market agency or licensee as com- 
pensation for its services, and for such sums as are necessary to pay all 
legal charges incurred in connection with the purchase of livestock or live 
poultry which the market agency or licensee may in its capacity as agent, 
be required to pay for and on behalf of its principal. 


(f) Accounts and records. Every market agency and licensee shall keep 
such accounts and records as will at all times disclose the handling of the 
funds in the custodial account referred to in paragraphs (b) and (e) of this 
section, including without limitation, such accounts and records as will at 
all times disclose the names of the consignors and the amount due and 
payable to each from funds in the Custodial Account for Shippers’ 
Proceeds, and the names of the principals, from whom funds have been 
received in the capacity of buyer for such principals, the amount of funds 
received from such principals, and the amount paid on behalf of such 
principals from funds in the Custodial Account for Buyers’ Funds. 


(g) Insured banks. The separate custodial accounts referred to in 
paragraphs (b) and (e) of this section shall be established and maintained 
in banks whose deposits are insured by the Federal Deposit Insurance 
Corporation. 


(h) Certificates of deposit. Any market agency or licensee which has 
established and maintains the separate custodial account referred to in 
paragraph (b) of this section may invest, in certificates of deposit issued by 
the bank in which such account is kept, such portion of the custodial funds 
as will not impair the market agency’s or licensee’s ability to meet its 
obligations to its consignors. Such certificates of deposit shall be made 
payable to the market agency or licensee in its fiduciary capacity as trustee 
of the custodial funds. 
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ACCOUNTS AND RECORDS 


§ 201.43 Payment and accounting for livestock and live poultry. 


(a) Market agencies and licensees to make prompt accounting and 
transmittal of net proceeds. Each market agency shall, before the close of 
the next business day following the sale of any livestock consigned to it for 
sale, transmit or deliver to the consignor or shipper of the livestock, or his 
duly authorized agent, in the absence of any knowledge that any other 
person, or persons, has any interest in the livestock, the net proceeds 
received from the sale and a true written account of such sale, showing the 
number, weight, and price of each kind of animal sold, the name of the 
purchaser, the date of sale, the commission, yardage, and other lawful 
charges, and such other facts as may be necessary to complete the account 
and show fully the true nature of the transaction. Each licensee, acting as a 
broker, factor, or commission merchant, shall, before the close of the next 
business day following the sale of live poultry consigned to it for sale, 
transmit or deliver to the consignor or shipper of the live poultry, or his 
duly authorized agent, in the absence of any knowledge that any other 
person, or persons, has any interest in the live poultry, the net proceeds 
received from the sale and a true written account of such sale showing the 
number of pounds and the price of each kind of poultry sold, the date of 
sale, the name of the purchaser, the commission, and other lawful charges, 
and such other facts as may be necessary to complete the account and 
show fully the true nature of the transaction. 


(b) Purchasers to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the determination of 
the amount of the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the 
livestock. Any such agreement shall be disclosed in the purchaser’s records 
and on the accountings or other documents issued by the purchaser 
relating to the transaction. 


(c) Purchasers to promptly reimburse agents. Each packer, market 
agency, or dealer who utilizes or employs an agent to purchase livestock 
for him, shall, in transactions where such agent uses his own funds to pay 
for livestock purchased on order, transmit or deliver to such agent the full 
amount of the purchase price before the close of the next business day 
following receipt of notification of the payment of such purchase price, 
unless otherwise expressly agreed between the parties before the purchase 
of the livestock. Any such agreement shall be disclosed in the records of 
the principal. 


** * 


§ 201.57 Livestock sold at auctions; purchases from consignments. 


(a) No market agency engaged in selling consigned livestock at auction 
shall permit its owners, officers, agents, or employees to purchase 
livestock from consignments for resale for their own speculative accounts, 
nor shall it permit its owners, officers, agents, or employees to enter into 
any agreements, relationships, or associations with other parties whereby 
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such owners, officers, agents, or employees shall share, directly or in- 
directly, in profits realized from resale of livestock purchased out of 
consignments; nor shall such market agency permit auctioneers or weigh- 
masters, or other employees performing duties of comparable respon- 
sibility in connection with the actual conduct of auction sales by the 
market agency, to purchase livestock out of consignments for any purpose 
for their own account. This shall not preclude employees of the market 
agency, whose duties in connection with the selling of livestock by auction 
do not involve the making of determinations or decisions directly affecting 
the interests of consignors, from purchasing livestock from consignments 
for their own accounts for purposes other than speculative resale, provided 
all such purchases are made by such employees bidding openly and 
competitively at auction against other buyers and, on the accounts of sale 
issued, disclosure is made to the consignors concerned of the relationship 
of the buyers to the market agency. 


se * 


§ 201.61 Market agencies engaged in selling or purchasing livestock on 
commission. 


(a) Market agencies engaged in selling livestock on commission not to 
clear or finance dealers. No market agency registered to sell livestock on 
commission shall on and after September 1, 1954, enter into any new 
arrangements to clear, finance, or furnish bookkeeping or similar services 
to independently operated and separately registered dealers nor shall such 
a market agency enter into any agreement, relationship, or association 
with dealers or other buyers which might have a tendency to lessen the 
loyalty of the market agency to its consignors or impair the quality of the 
market agency’s selling services. On and after September 1, 1956, no 
market agency registered to sell livestock on commission shall clear, 
finance, or furnish bookkeeping or similar services to an independently 
operated and separately registered dealer. This shall not preclude a market 
agency registered to sell and to buy livestock on a commission basis from 
purchasing livestock on order for buyers, provided such orders are handled 
in accordance with the requirements of § 201.56 and 201.62. 


** * 


§ 201.66 Market agencies not to employ persons engaged in buying 
livestock. 


(a) No market agency shall employ or permit any packer, or any person 
employed by a packer to buy livestock for purposes of slaughter, to per- 
form any service or duty in connection with the furnishing by such market 
agency of its services. 


FINDINGS OF FACT 


1. (a) Harry C. Hardy and Edith G. Hardy, hereinafter 
referred to as the respondents, are partners, who during the 
period referred to in the complaint were doing business as 
Western Stockman’s Market, Famoso, California; The Stock- 
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man’s Market, Visalia, California; and Bakersfield Livestock 
Auction Company, Bakersfield, California. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Western Stockman’s Market, Famoso, California, The Stock- 
man’s Market, Visalia, California, and Bakersfield Livestock 
Auction Company, Bakersfield, California, stockyards posted 
under and subject to the Act, hereinafter referred to as the 
stockyards. 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards, and buying and selling 
livestock in commerce for their own account. 


(3) Registered with the Packers and Stockyards Ad- 
ministration as a market agency and dealer to buy and sell 
livestock in commerce. 


2. On May 1, 1973, about eight months after the hearing in this 
case was concluded, respondents applied for registration of two 
corporations, Western Stockman’s Market, Inc., a/k/a Stock- 
man’s Market; and Hardy Cattle Company, Inc. The respondent 
Harry C. Hardy was President of both corporations and respond- 
ent Edith G. Hardy was Vice President and Treasurer of both 
corporations. Respondents owned the controlling interest in both 
corporations. The corporations were registered effective May 23, 
1973. When the applications of the corporations for registration 
were accepted, the respondent Harry C. Hardy was advised by 
the Packers and Stockyards Administration that it would request 
the Administrative Law Judge to make any order against the 
respondents also applicable to the corporations. 


3. Respondents, during the period from October 31, 1970, 
through December 31, 1970, failed to maintain and use properly 
their Custodial Bank Accounts for Shippers’ Proceeds by using 
funds in such accounts for purposes of their own and thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that; 


(a) As of October 31, 1970, the respondents had a deficiency 
in their Custodial Bank Account for Shippers’ Proceeds for 
Western Stockman’s Market in the amount of $230,388.08. As of 
said date, respondents had outstanding checks drawn on their 
Custodial Account for the Western Stockman’s Market in the 
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amount of $335,723.44, and had, to offset such checks, a bank 
balance of $105,335.36, no deposits in transit and no current 
proceeds receivable, resulting in a deficiency in said Custodial 
Account in the amount of $230,388.08. 


(b) As of October 31, 1970, the respondents had a deficiency 
in their Custodial Bank Account for Shippers’ Proceeds for The 
Stockman’s Market in the amount of $37,958.13. As of said date, 
respondents had outstanding checks drawn on their Custodial 
Account for The Stockman’s Market in the amount of 
$192,918.61, and had, to offset such checks, a bank balance of 
$44,267.54, a bank correction due in the amount of $26,547.91, no 
deposits in transit and current proceeds receivable in the amount 
of $84,145.03, resulting in a deficiency in said Custodial Account 
in the amount of $37,958.13. 


(c) As of November 30, 1970, the respondents had a 
deficiency in their Custodial Bank Account for Shippers’ Proceeds 
for Western Stockman’s Market in the amount of $29,810.90. As 
of said date, respondents had outstanding checks drawn on their 
Custodial Account for the Western Stockman’s Market in the 
amount of $265,185.82, and proceeds due shippers for which a 
check had not been issued in the amount of $10,495.26, for a total 


of $275,684.08 due shippers, and had, to offset such checks and 
amount due shippers, a bank balance of $51,904.84, deposits in 
transit in the amount of $111,872.01 and current proceeds 
receivable in the amount of $82,096.33, resulting in a deficiency in 
said Custodial Account in the amount of $29,810.90. 


(d) As of November 30, 1970, the respondents had a 
deficiency in their Custodial Bank Account for Shippers’ Proceeds 
for The Stockman’s Market in the amount of $85,049.20. As of 
said date, respondents had outstanding checks drawn on their 
Custodial Account for The Stockman’s Market in the amount of 
$97,149.42 and an overpayment by a buyer in the amount of 
$181.89, for a total of $97,331.31, and had, to offset such checks 
and overpayment, a bank balance of $12,267.99, no deposits in 
transit, and no current proceeds receivable, resulting in a 
deficiency in said Custodial Account in the amount of $85,049.20. 


(e) As of November 30, 1970, the respondents had a 
deficiency in their Custodial Bank Account for Shippers’ Proceeds 
for the Bakersfield Livestock Auction Company in the amount of 
$11,491.81. As of said date, respondents had outstanding checks 
drawn on their Custodial Account for the Bakersfield Livestock 
Auction Company in the amount of $25,979.98, and had, to offset 
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such checks, a bank balance of $14,488.17, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency in 
said Custodiai Account in the amount of $11,491.81. 


(f) As of December 31, 1970, the respondents had a 
deficiency in their Custodial Bank Account for Shippers’ Proceeds 
for the Western Stockman’s Market in the amount of $65,211.92. 
As of said date, respondents had outstanding checks drawn on 
their Custodial Account for the Western Stockman’s Market in 
the amount of $98,188.82, and had, to offset such checks, a bank 
balance of $32,976.90, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency in said Custodial 
Account in the amount of $65,211.92. 


(g) As of December 31, 1970, the respondents had a 
deficiency in their Custodial Bank Account for Shippers’ Proceeds 
for The Stockman’s Market in the amount of $12,757.85. As of 
said date, respondents had outstanding checks drawn on their 
Custodial Account for The Stockman’s Market in the amount of 
$57,188.78 and an overpayment by a buyer in the amount of 
$181.89, for a total of $57,370.67, and had, to offset such checks 
and overpayment, a bank balance of $34,142.49, no deposits in 
transit, current proceeds receivable in the amount of $10,466.33, 
and miscellaneous adjustments in the amount of $4.00, a total of 
only $44,612.82, resulting in a deficiency in said Custodial Ac- 
count in the amount of $12,757.85. 


4. Respondents maintained a line of credit with their banks on 
an arrangement which provided for honoring all checks drawn by 
respondents against their Custodial Accounts whether or not the 
account balances were sufficient to cover the checks presented to 
the banks. No Custodial Account check drawn by the respondents 
for sales proceeds was ever returned to a consignor for insufficient 
funds. Respondents paid the banks a flat rate per month for any 
money used automatically to supplement the Custodial Accounts 
in order to take care of all checks written on such accounts. The 
line of bank credit maintained by respondents to cover Custodial 
Account checks is subject to cancellation at any time for cause. 


5. Respondents, during 1970, in the course and conduct of their 
business of conducting and operating their stockyards: 


(a) Made payments amounting to $2,468.09 to provide free 
trucking to Arnold Christensen for cattle trucked to The Stock- 
man’s Market, Visalia, California, for the purpose of inducing 
Arnold Christensen to consign his cattle to respondents for sale. 
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(b) Made payments, on or about the dates and in the trans- 
actions set forth in paragraph III(b) of the complaint, to Doad 
Hext, who was Superintendent of buying and selling livestock for 
Rocky Hill, Inc., in the amount of 1 % of the gross proceeds of all 
Rocky Hill, Inc., livestock sold at respondents’ stockyards for the 
purpose of inducing Doad Hext to consign Rocky Hill, Inc., cattle 
to respondents for sale. 


6. Respondents, during the period from May 1970, through 
December 1970, regularly and consistently permitted Eddie 
Rodgers, respondents’ auctioneer at both The Stockman’s Market 
and Bakersfield Livestock Auction Co., to purchase cattle con- 
signed to The Stockman’s Market for the account of respondents 
and said auctioneer for speculative resale at the Bakersfield 
Livestock Auction Company. 


7. Respondents, at The Stockman’s Market, on or about May 
21, 1970, received an order from C and C Cattle Co., Stoneham, 
Colorado, to purchase approximately 300 head of cattle for a 
buying commission of twenty-five cents (25c) per hundredweight. 
Respondents, through their employee, Oren McDonald, turned 
the function of buying such cattle over to Harry R. Samuels, 
President of Brennan Meat Co., d/b/a Tulare Meat Co., a packer, 
owned by Harry R. Samuels, who is its buyer of livestock and 
registered as a dealer to purchase livestock for slaughter only. 
Respondents paid Tulare Meat Co. $434 for Harry R. Samuels’ 
purchasing of such cattle, and concealed such amount in the cost 
of the cattle in accounting to C and C Cattle Co. Respondents 
charged and collected from C and C Cattle Co. the full twenty-five 
cents (25c) per hundredweight buying commission and the $434 
paid Tulare Meat Co. for Harry R. Samuels’ purchasing of such 
cattle. 


8. Respondents, on or about the dates and in the transactions 
set forth in paragraph VI of the complaint, submitted accounts of 
sale to consignors of livestock which failed to show the true and 
correct name of the purchasers of such livestock. 


Respondents retained copies of such accounts of sale as a part 
of their records. 


9. Respondents, during the period September 2, 1970, through 
January 13, 1971, furnished clearing services for and financed the 
dealer operations of two registered livestock dealers, Clyde 
Russell Burchell, P&S Registration No. 36847; and Oren W. 
McDonald, P&S Registration No. 32074. 
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10. Respondents previously were formally notified in 1961 and 
in 1966 by the Packers and Stockyards Administration, the 
complainant herein, of the need to eliminate and discontinue the 
use of fictitious names in the identification of buyers; operating 
joint ventures or partnerships with registered or unregistered 
dealers; permitting their employees to buy and sell consigned 
livestock through their sales rings; refunding service charges or 
failing to assess commission charges in some cases; and providing 
clearing services to or financing dealers. The warning letter in 
1961 was to the Bakersfield Livestock Auction, which, at the 
time, was owned by respondent Edith G. Hardy. It resulted from 
an audit of the stockyard by complainant revealing that the 
stockyard was violating the Act and regulations in these respects. 
The warning letter in 1966 was to the Western Stockman’s 
Market, then owned by the respondents Harry C. Hardy and 
Edith G. Hardy. The 1966 warning letter was based upon an area- 
wide investigation of auction markets in Central California. 


11. Following service of the complaint upon the respondents, 
the Information Office of the Packers and Stockyards Ad- 
ministration, U.S. Department of Agriculture, caused to be 
prepared and distributed to the news media a news “‘release”’ as 


alleged in respondents’ answer. This release, summarizing the 
content of the complaint filed and served on respondents, was a 
routine dissemination of informatton from a public record. 


12. The complainant did not, as alleged by the respondent, 
engage in a prolonged harrassment of the respondent by repeated 
examination and audit of respondents’ records, or act arbitrarily 
and capriciously in filing the formal complaint against the 
respondents. 


CONCLUSIONS 


1. Trade Practice Violations 


The Chief Administrative Law Judge concluded that the 
respondents violated the Act and regulations by providing free 
trucking to consignors and paying gratuities to a consignor’s 
employee as an inducement to consign livestock to respondents’ 
markets; allowing respondents’ auctioneer to purchase consigned 
livestock; using a packer-buyer to fill buying orders; using letters 
and numbers to designate purchasers of cattle and using false 
names to disguise purchases made by respondents’ auctioneer; 
and clearing and financing dealers. The Chief Administrative Law 
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Judge also concluded that there is no evidence to support 
respondents’ contention that the complainant harassed respond- 
ents or were arbitrary and capricious in bringing the present 
action against respondents. No appeal was taken in this case by 
the respondents. Accordingly, the Chief Administrative Law 
Judge’s conclusions as to these matters are set forth and adopted 
verbatim (Initial Decision, pp. 23-25): 


We conclude that providing free trucking to consignors as an in- 
ducement to consign livestock to a particular market is an unfair practice 
and wilful violation of Sections 307 and 312(a) of the Act and discriminates 
against those consignors not given such free trucking as well as being an 
unfair and unjust practice against competing markets forcing them to give 
free trucking in order for them to “stay in the game’’. 


We conclude that respondents’ payment of gratuities to a consignor’s 
employee is an unfair and discriminatory practice and wilful violation of 
Sections 307 and 312(a) of the Act. 


We conclude that allowing an auctioneer to purchase consigned livestock 
for any reason is an unfair practice and violation of Sections 307 and 312(a) 
of the Act and of sections 201.57(a) and 201.66 of the Regulations. Per- 
mitting their auctioneer, because of the nature and responsibilities of his 
position, to speculate * * * in consigned livestock constitutes a failure by 
the respondents to render reasonable stockyard services to consignors in 
further wilful violation of Sections 307 and 312(a) of the Act, and is an 
unfair and deceptive practice and device by respondents in wilful violation 
of the Act. 


We conclude that the use of Harry Samuels, a packer-buyer, to fill 
buying orders given to these * * * market [s] is a failure by respondents to 
provide reasonable stockyard services and is an unfair and deceptive 
practice in wilful violation of Sections 307 and 312(a) of the Act, and of 
section 201.66(a) of the Regulations. 


We conclude that the respondents’ use of letters and numbers to 
designate purchases of cattle, and the use of false names to disguise 
purchases made by Eddie Rogers and respondents through their market 
agencies are wilful violations of Sections 307, 312(a) and 401 of the Act. It 
has been consistently held that as a necessary part of the full report which 
a commission merchant must make to consignors for whom it sells 
livestock on commission is the furnishing of the names of the purchasers 
which should be shown on accounts of sale. 


We conclude that the financing of dealers by the respondents, not- 
withstanding agreements by the respondents and subsequent notices to 
the respondent, to be an unfair practice under the Act. Respondents 
continuing to wilfully engage in the business of clearing and financing 
dealer-operations are in wilful violation of Sections 307 and 312 of the Act. 


We conclude that there is no evidence or testimony to support respond- 
ents’ contention that there was any ‘unlawful, unfair, and unjustly 
discriminatory action of the Packers and Stockyards Administration 
contrary to the provisions of Section 312 of the Act in any prolonged 
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harrassment by the agency of the respondents in the examination and 
audit of their full and complete records resulting in the arbitrary and 
capricious action taken by the complainant in filing the complaint.” 


Respondents received prior warnings as to all of such violations 
except for the use of a packer-buyer to fill buying orders. Some of 
the violations were referred to in both of the prior warning letters. 
In the circumstances of this case, the respondents’ violations of 
the Act and regulations were not only wilful (see In re J. A. 
Speight, 33 Agriculture Decisions 280, 302-303 (1974); In re 
James J. Miller, 33 Agriculture Decisions 53, 83-87 (1974)), but 
they were repeated and flagrant. 


2. Custodial Account Violations 


The Chief Administrative Law Judge concluded that the 
respondents violated the custodial account regulations. But he 
held that the regulations are advisory only, and that respondents’ 
violations of the regulations did not constitute a violation of the 
Act. 


Whether the regulations under the Packers and Stockyards Act 
have the force and effect of law is an issue which is not definitely 
resolved. See In re Central Coast Meats, Inc., 33 Agriculture 
Decisions 117, 134-136 (1974). In the Central Coast Meats case, it 
is explained that the Department has for many years taken the 
position that the Packers and Stockyards Act authorizes the 
issuance of advisory regulations only, but that the Federal Trade 
Commission had taken a similar position for many years with 
respect to identical statutory authority, and when the Federal 
Trade Commission recently changed its view and contended that 
its regulations have the force and effect of law, its new position 
was sustained in National Petroleum Refiners Association v. 
Federal Trade Commission, 482 F.2d 672 (C.A. D.C.), certiorari 
denied, 415 U.S. 951. 


Since the Packers and Stockyards Administration has not 
indicated any change of position with respect to the effect of 
regulations issued under the Act, it will be assumed for the 
purposes of this case that the regulations are advisory and do not 
have the force and effect of law. 


For the reasons stated below, I conclude that the respondents 
engaged in an unfair and deceptive practice in violation of 
§ 312(a) of the Act (7 U.S.C. § 213(a)) by failing to maintain 
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their custodial accounts in the manner prescribed by the 
regulations. ? 


The point at issue with respect to the custodial account 
violations centers on whether the respondents’ line of credit from 
their banks, under which the banks agreed to honor checks drawn 
on respondents’ custodial accounts which otherwise would have 
been dishonored for lack of funds, excuses respondents’ use of the 
‘float’ in the custodial accounts to extend credit to themselves 
and to other livestock buyers. An understanding of this issue 
requires an understanding of the mechanics of the relevant 
financial practices. 


It is the practice of the respondents to write checks on their 
custodial accounts to consignors of livestock on the day of the sale 
of their livestock. Most of the checks are mailed to the consignors 
since they generally are not present at the sale. Farmers who 
receive checks frequently do not cash them immediately. When 
they are cashed, several days may elapse before they are returned 
to the respondents’ banks. As a result of all of these cir- 
cumstances, it is customary for a large ‘“‘float’’ to develop in 
livestock custodial accounts. * 


All of the money received from buyers at respondents’ 
stockyards was deposited in the custodial accounts. The money 
from buyers who paid for their livestock on the day of sale was 
promptly deposited in the custodial accounts. But the respond- 
ents did not collect promptly from some buyers, including their 
auctioneer, who bought livestock under a_ partnership 
arrangement with respondents. 


The regulations require a stockyard operator to deposit his own 
money in the custodial account before the close of the next 
banking business day after consigned livestock is sold if the 
money is due from ‘‘(1) the market agency or licensee; (2) any 
owner, officer, or employee of the market agency or licensee; or (3) 
any buyer to whom the market agency has extended credit’’ (9 
CFR 201.42(c)). An amount equal to all the proceeds receivable 
from the sale of consigned livestock, whether or not such proceeds 
have been collected or received by the market agency, must be 


2. Sections 304 and 307 (7 U.S.C. 205 and 208) were also violated, but the 
complaint alleges only a violation of § 312(a). 

3. See ‘‘Regulation of Livestock Auction Markets,’’ Hearings before the Sub- 
committee on Livestock and Feed Grains of the Committee on Agriculture, 
House of Representatives, 88th Cong., lst Sess., Serial E, March 11 and 12, 
1963, p. 49. 
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deposited in the custodial account by the market agency on or 
before the third day following the sale of consigned livestock (or 
the next banking business day after the third day if such third day 
is a nonbanking business day). 9 CFR 201.42(c). The regulations 
expressly prohibit the market agency from using the “‘float’’ in 
the custodial account for purposes of its own (9 CFR 201.40). 


The regulations require all packers, market agencies and 
dealers to pay for livestock before the close of the next business 
day unless otherwise expressly agreed between the parties before 
the purchase of the livestock (9 CFR 201.43(b)). The rationale of 
the custodial account regulations is that a stockyard operator 
should collect promptly from buyers and deposit the buyers’ 
money in the shippers’ trust account. If the stockyard operator 
does not collect promptly from buyers, the stockyard operator 
should extend credit to the buyers for his own money—not from 
the livestock shippers’ money. 


The respondents did not deposit their own money in the 
custodial accounts as required by the regulations, and, therefore, 
it is admitted that there were large shortages in their custodial 
accounts computed in accordance with the regulations. For 
example, on October 31, 1970, there was a shortage of $230,388.08 
in respondents’ Western Stockman’s Market custodial account 
and $37,958.13 in respondents’ The Stockman’s Market custodial 
account. These computations give the respondents credit not only 
for cash in the custodial accounts, but, also, for deposits in transit 
and “current proceeds receivable,’’ i.e., accounts due from 
livestock buyers which were not due longer than three days. 


This demonstrates that respondents were using the ‘‘float’’ in 
their custodial accounts to the extent of over a quarter of a million 
dollars on October 31, 1970.‘ They were using the “‘float’’ to 
extend credit to themselves (in the partnership transactions with 
their auctioneer) and to other livestock buyers. Such a use of the 
‘‘float”’ in the shippers’ trust account is an unfair and deceptive 
practice. It is deceptive because shippers do not know that their 
money is being used to extend credit to buyers. It is unfair 
because it is using trust money for their own purposes (to extend 
credit to themselves and others). It creates a risk that the con- 
signors will not be paid. 


4. Respondents’ line of credit with the banks would have been used only if the 
“float” in the custodial accounts was exhausted. It was never operative until 
there were no funds left in their custodial accounts to pay consignors the net 
proceeds from the sale of their consigned livestock. 
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Also, to the extent that there is a shortage in the custodial 
accounts, consignors lose the benefit of the Federal Deposit 
Insurance Corporation’s protection. When a custodial account is 
properly maintained in accordance with the regulations, the 
Federal Deposit Insurance Corporation insures each consignor’s 
interest in the account up to $20,000, rather than $20,000 for the 
whole account. There have been a few instances in recent years 
where banks handling livestock custodial accounts have failed. In 
those instances, the Federal Deposit Insurance Corporation 
protection prevented losses to many livestock shippers. But such 
protection would, of course, not be available to the extent that 
money was not in the account at the time of the bank’s failure. 


The existence of a line of credit under which the bank agrees to 
honor a check notwithstanding the absence of funds in the ac- 
count is not as much protection to consignors as cash in the ac- 
count. The line of credit could be immediately withdrawn in the 
event of a sudden business failure by the respondents. In these 
times, sudden and unexpected business failures have occurred, 
not only in the livestock industry, but in many other industries. 
In addition, a line of credit would be of no value if the bank ex- 
tending the line of credit failed. 


Considering all of the circumstances, it is concluded that the 
custodial account regulations, even if only advisory, give good 
advice. That is, a person violating the regulations engages in an 
unfair and deceptive practice in violation of the Act (7 U.S.C. 
213(a)). 


The identical custodial account issues involved in the present 
case were involved in In re Bowman and Reynolds, 23 Agriculture 
Decisions 1065, 1068-1071 (1964). The Judicial Officer held that 
the stockyard operators’ failure to collect money from buyers 
within three days and deposit it in the custodial accounts was an 
unfair, unjust, and unreasonable practice in violation of the Act 
since the stockyard operators were using the “‘float’’ in the 
custodial accounts for their own purposes, i.e., to extend credit to 
buyers. The Judicial Officer expressly held that the Act was 
violated notwithstanding ‘‘respondents’ alleged available bank 
credit to meet the contingency of insufficient funds in the 
custodial accounts” (23 Agriculture Decisions at 1071). 


The Chief Administrative Law Judge erroneously distinguishes 
the foregoing case on the grounds that in “Bowman, however, the 
respondent drew checks against the Custodial Accounts to pay for 
livestock for its own account, and to finance the purchase for his 
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own account of livestock * * * assigned to him for sale, and 
commingled funds received from the sale of consigned livestock 
with funds of its own and used the ‘float’ in the shippers’ proceeds 
for purposes of its own’”’ (Initial Decision, p. 17). The attempted 
distinction is erroneous because the Chief Administrative Law 
Judge inadvertently was describing another case, In re W. I. 
Bowman, 23 Agriculture Decisions 1074 (1964), affirmed, 
Bowman v. United States Department of Agriculture, 363 F.2d 
81 (C.A. 5), which was brought against the same Mr. Bowman 
involved in the Bowman and Reynolds case. The W. I. Bowman 
case involved custodial account violations occurring at different 
stockyards than the stockyards involved in the Bowman and 
Reynolds case. The W. I. Bowman case immediately follows the 
Bowman and Reynolds case in Agriculture Decisions, but the 
cases are separate and distinct. 


Since the Bowman and Reynolds case is directly in point, in- 
volving facts virtually identical to those involved in the present 
case, the Bowman and Reynolds decision will be quoted at length 
(23 Agriculture Decisions at 1068-1071): 


“The improper handling and use of the shippers’ proceeds is plainly 


contrary to the Act, 7 U.S.C. §§ 205, 208 and 213(a), and of the 
regulations (9 CFR § 201.40-201.42).’’ Harry C. Daniels, d/b/a Harry C. 
Daniels and Co. v. United States, 242 F.2d 39, 41 (7th Cir. 1957), cert. 
denied, 354 U.S. 939 (1957). See also, e.g., United States v. Donahue 
Bros., Inc., 59 F.2d 1019 (8th Cir. 1932); In re Bowles Livestock Com- 
mission Company, 5 A.D. 886 (1946); In re Harry C. Daniels, d/b/a Harry 
C. Daniels and Co., 12 A.D. 1113 (1953); In re W. I. Bowman, d/b/a 
Capital Stock Yards, 15 A.D. 828 (1956). 


It is clear from the record herein that respondents experienced shortages 
in the custodial accounts maintained by them at the Demopolis and Linden 
stockyards and that such shortages resulted from the extension of credit to 
certain of their customers, that is, purchasers of livestock at the auction 
sales conducted by respondents. 


*** 


Since respondents maintain shippers’ proceeds accounts which are 
credited with sales proceeds received and debited for shippers’ portions of 
sales proceeds paid out, the failures of respondents to collect the proceeds 
of sales promptly and to deposit these to the credit of the account, or to 
deposit in the account equivalent amounts of their own funds, amounted in 
effect to debits against the account and the funds in the account to the 
extent of the deficiencies. In other words, the shippers’ proceeds accounts, 
thet is, the trust funds in the accounts, were used to extend credit to 
certain purchasers who did not promptly pay for their purchases. Of 
course, there was no direct diversion of the funds in the sense of a physical 
drawing out of the trust funds from the account but the operation of the 
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account as if the sales proceeds that were delinquent were deposited to the 
credit of the account had the same effect. This was a use of shippers’ 
proceeds for respondents’ own purposes. If respondents wish to extend 
credit to purchasers this should be done through the use of respondents’ 
money rather than shippers’ proceeds. 


We think it obvious by virtue of the shortages in the shippers’ proceeds 
accounts the integrity of the accounts was jeopardized and the faithful and 
prompt accounting to consignors of the monies due them for the sale of 
their livestock was endangered. 


*** 


“ 


* * * The handling of shippers’ proceeds is a ‘‘stockyards service’’. 
United States v. Donahue Bros., supra. Respondents’ handling of 
shippers’ proceeds here was not “‘reasonable’’ under section 304, was 
“unjust’’ and ‘“‘unreasonable”’ under sections 307 and 310 and was ‘‘unfair”’ 
under section 312(a). Harry C. Daniels v. United States, supra, pp. 41, 
42; United States v. Donahue Bros., supra; In re Harry C. Daniels, supra; 
In re Shannon and Farrell, 7 A.D. 951 (1948). See also the long list of cases 
cited by complainant on page 12 of complainant’s ‘Preliminary Statement, 
Suggested Findings of Fact, Conclusions and Order’’. As to sections 
201.40 and 201.41 of the regulations, we have already found that the act 
was violated which is all that is necessary for the issuance of an order. 
Section 201.40 says that no market agency shall use ‘‘shippers proceeds” 
for purposes of its own either through the use of the ‘‘float’’ or otherwise. 
Respondents used shippers’ proceeds for the extension of credit to certain 


purchasers, a purpose of their own. Section 201.41 says that no market 
agency shall make such useor disposition of funds in its possession so as to 
endanger or impair the faithful and prompt accounting to shippers of the 
monies due them. There was noncompliance in the case of both 
regulations, in our opinion, although as we have indicated above, such 
conclusions are not necessary for a decision and order in the case. 


“The argument that there is no evidence of any particular shipper not 
being paid, is not controlling. It is the duty of a regulatory agency to 
prevent potential injury by stopping unlawful practices in their incipiency. 
Proof of a particular injury is not required. Federal Trade Commission v. 
Raladam Co., 316 U.S. 149, 152, 62 S. Ct. 966, 86 L. Ed. 1336; Fashion 
Originators’ Guild of America v. Federal Trade Commission, 312 U.S. 
457, 466, 668, 61 S. Ct. 703, 85 L. Ed. 949.” Harry C. Daniels, d/b/a 
Harry C. Daniels and Co. v. United States, supra, at pp. 41-42. Nor are 
our conclusions herein altered by respondents’ alleged available bank 
credit to meet the contingency of insufficient funds in the custodial ac- 
counts in view of the nature of such accounts and also the uncertainty of 
such credit. Cf., e.g., In re Bowles Livestock Commission Company, 
supra, at p. 889; In re Shannon and Farrell, 7 A.D. 951 (1948). Further, 
surety bonds maintained by respondents are not substitutes for the proper 
maintenance of custodial or trust accounts. In re Harry C. Daniels, d/b/a 
Harry C. Daniels and Co., 14 A.D. 903 (1955), aff'd, 242 F.2d 39 (7th Cir. 
1957), cert. denied, 354 U.S. 939 (1957). The bonding of registrants was 
never intended to be an exclusive remedy but is supplementary to other 
regulatory requirements under the act. The requirements concerning the 
handling of shippers’ proceeds are designed to protect livestock producers 
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against loss of the returns from the sale of their livestock. “The bond 

requirement is to provide a remedy when protection fails.”” United States 

v. Donahue Bros., Inc., supra, at p. 1023. 

In the case of In re W. I. Bowman, supra, 23 Agriculture 
Decisions 1074 (1964), which is printed in Agriculture Decisions 
immediately following the Bowman and Reynolds case just 
quoted, the Judicial Officer reaffirmed his conclusions set forth in 
the Bowman and Reynolds case, and held that the extension of 
credit to buyers from a custodial account, by failing to collect 
promptly from such buyers, violates the Act. In addition, he held 
in the W. I. Bowman case that the additional facts erroneously 
attributed by the Chief Administrative Law Judge to the 
Bowman and Reynolds case also violated the Act. In affirming 
the W. I. Bowman case, the Court held that the respondent, 
Bowman, violated the Act when he ‘‘used custodial account funds 
to extend credit to persons who purchased livestock from him.” 
Bowman v. United States Department of Agriculture, 363 F.2d 
81, 86 (C.A. 5). 


Hence both the Bowman and Reynolds case and the W. I. 
Bowman case hold that the use of the ‘‘float” in the custodial 
account to extend credit to buyers is an unfair, unjust and 


unreasonable practice in violation of the Act. 


Another case squarely holding that it is a violation of the Act to 
use the “‘float’”’ in a custodial account to extend credit to buyers is 
In re Lufkin Livestock Exchange, Inc., 27 Agriculture Decisions 
596, 605-607 (1968). That case involved writing checks on the 
custodial account for improper purposes, as well as using the 
“‘float’’ to extend credit to buyers. The use of the ‘‘float’’ to ex- 
tend credit was held to be a separate violation of the Act. The 
Judicial Officer stated (27 Agriculture Decisions at 606-607): 


Respondent, during the months August through November 1966, in 
addition to the specific actual misuses of shippers’ proceeds, failed to 
deposit in such account amounts equal to proceeds receivable from the sale 
of consigned livestock that were not received by respondent or paid to 
respondent within three days of the sale of such livestock. 


In order to assure that the purposes of the Act are being properly ef- 
fectuated, one of which purposes is the safeguarding of producers from 
marketing practices which would deprive them of the true market value of 
their livestock, it is necessary for the Department to require market 
agencies selling livestock on a commission basis to collect from the pur- 
chasers of the livestock payment therefor without delay to assure prompt 
payment of the proceeds from the sale of the livestock to the consignors 
and shippers. The regulations require the market agency to pay the 
consignors the proceeds from the sale of their livestock before the close of 
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the next business day following the sale of the consigned livestock (9 CFR 
201.43). In order to comply with such requirement the market agency 
should collect from the purchasers of the livestock within the same period 
of time allowed to it to pay the consignors, i.e., before the close of the next 
business day following sale (purchase) on the consigned livestock. 


Any extension of credit to buyers by respondent should have been by 
respondent with its own general funds instead of with shippers’ funds. It 
was respondent’s duty and obligation under the Act and regulations to see 
to it that there were funds in the custodial account at all times in an 
amount sufficient to cover all outstanding obligations. In re Victor 
Koenig, d/b/a Koenig Sale Barn, 24 A.D. 1213 (1965). This respondent 
did not do. 


While credit extensions with trust funds did not result in a direct 
diversion of the funds in the sense of a physical drawing out of the trust 
funds from the account, as in the specific misuses detailed earlier, the 
operation of the account as if the sales proceeds that were delinquent, were 
deposited to the credit of the account had the same effect. This course of 
conduct jeopardized the integrity of the custodial account for shippers’ 
proceeds and endangered the faithful and prompt accounting to consignors 
of the monies due them for the sale of their livestock. It, too, was a use of 
shippers’ proceeds for respondent’s own purposes. In re Bowman and 
Reynolds, 23 A.D. 1065 at 1069 (1964); In re W. I. Bowman et al., 23 A.D. 
1074 (1964), affirmed, 363 F.2d 81 (5th Cir. 1966); In re W. D. Anderson, 
26 A.D. 615 (1967). Thus respondent by this practice, also, violated 
sections 304, 307, and 312(a) of the Act (7 U.S.C. 205, 208, and 213(a)) and 
sections 201.40 and 201.41 of the regulations (9 CFR 201.40, 201.41), and 
so a cease and desist order under section 312(b) of the Act (7 U.S.C. 
213(b)) is clearly warranted for these violations as well as those stemming 
from other misuses of shippers’ funds. See In re Bowman and Reynolds, 
supra, at 1069-71. It is equally clear that for such violations of any one of 
the sections of the Act thus violated, suspension is also warranted. 7 
U.S.C. 204 of the Act provides that ‘‘. . . whenever, after due notice and 
hearing, the Secretary finds any registrant is insolvent or has violated any 
provisions of said Act he may issue an order suspending such registrant for 
a reasonable specified period.’’ 


Respondent not only engaged in the highly improper practice of 
misusing shippers’ funds by extending credit to purchasers through its 
custodial account for shippers’ proceeds, respondent, during the period 
August through November, 1966, engaged in actual, active misuses of 
such shippers’ funds to the extent of $75,000 to $200,000 per week. 


In re Shannon and Farrell, 7 Agriculture Decisions 951, 967 
(1948), is another case expressly holding that it is a violation of 
the Act for a stockyard operator ot use the “‘float’’ in a custodial 
account to extend credit to buyers, irrespective of available bank 
credit. In that case the Judicial Officer stated (7 Agriculture 
Decisions at 955, 966-967): 


Complainant contends that respondents’ unfavorable cash position, as 
_of April 30, 1946, was due in large measure, if not solely, to respondents’ 
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practice of extending long periods of credit to individuals and packers, 
which credit, as of April 30, 1946, amounted to $139,697.18; and that 
respondents’ use of the bank float enabled them to extend such credit (T. 
16, 17). Respondents intermingled shippers’ proceeds with the firm’s funds 
in a general account in the Workingman’s Savings Bank and Trust 
Company (T. 18). Respondents, in their answer and testimony (T. 210), 
stated that while their bank balance, as of April 30, 1946, did not look 
good, they had a large amount of collateral pledged with their bank which 
would preclude any possibility of their shippers suffering losses. 


*** 


In view of Finding of Fact 2, respondents violated the act and the 
regulations (1) by using shippers’ proceeds to extend credit to their 
customers and (2) by intermingling shippers’ proceeds with funds of the 
partnership. In this connection, respondents also failed to comply with the 
provisions of the order of the Secretary, in P&S Docket No. 1270, requiring 
respondents to cease and desist from misusing shippers’ proceeds and 
intermingling such funds with other funds of the respondents. The fact 
that the respondents had considerable means and ample credit at their 
bank, with which they had deposited a large collateral, is immaterial. 
“Any unauthorized use of shippers’ proceeds by a market agency may 
damage the shippers, regardless of the wealth or position of the agency or 
any of its partners. Such proceeds are trust funds, and must be treated as 
such.”’ In re Bowles Livestock Commission Company, 5 A.D. 886, 889 
(1946). 


Similarly, in In re Loren Nickell, 15 Agriculture Decisions 1299, 
1301 (1956), a default case, the Judicial Officer held: 


Respondent’s use of shippers’ proceeds for his own purposes and for, in 
effect, the extension of credit to certain purchasers, as described in the 
Findings of Fact, constitutes an unfair and deceptive practice in violation 
of section 312(a) of the act (7 U.S.C. 213(a)) and a failure to render and 
maintain just, fair and nondiscriminatory stockyard services and prac- 
tices in violation of sections 304 and 307 of the act (7 U.S.C. 205 and 208). 
See e.g., In re Harry C. Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 
1113 (1953); In re Clint Shirley, d/b/a Shirley Livestock Commission 
Company, 11 A.D. 281 (1952). Such unauthorized use of shippers’ 
proceeds is also in violation of sections 201.40 and 201.41 of the regulations 
issued pursuant to the act (9 CFR 201.40 and 201.41). 


In short, it is well settled that the use of the ‘‘float’” in a 
custodial account to extend credit to livestock buyers is an unfair, 
unjust, and unreasonable practice in violation of the Act, 
irrespective of any arrangement with the bank for honoring 
checks in the event of a lack of funds.*® That settled principle will 
not be changed in this case. 


5. The use of the ‘‘float’’ to extend credit to livestock buyers also gives the 
market agency an interest in the economic welfare of such buyers. But a market 
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3. Applicability of Order to Respondents’ Corporations 


Official notice is taken of the records of the Packers and 
Stockyards Administration showing that after the oral hearing in 
this case was concluded, respondents applied for registration of 
two corporations, Western Stockman’s Market, Inc., a/k/a the 
Stockman’s Market, and Hardy Cattle Company, Inc. The 
respondent Harry C. Hardy was President of both corporations 
and respondent Edith G. Hardy was Vice President and Treasurer 
of both corporations. Respondents owned the controlling interest 
in both corporations. The corporations were registered effective 
May 23, 1973. When the applications of the corporations for 
registration were accepted, the respondent Harry C. Hardy was 
advised by the Packers and Stockyards Administration that it 
would request the Administrative Law Judge to make any order 
against the respondents also applicable to the corporations. ° 


In such circumstances, it is the practice of this Department to 
make any order issued against the individual respondents equally 
applicable to their new corporations. See In re Capitol Packing 
Company, 22 Agriculture Decisions 1234, 1244-1246 (1963), 
affirmed in this respect but reversed in other respects, Capitol 
Packing Company v. United States, 350 F.2d 67, 77-78 (C.A. 
10). See, also, Bruhn’s Freezer Meats v. U.S. Department of 
Agriculture, 438 F.2d 1332, 1342-1343 (C.A. 8); Sebastopol Meat 
Company v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9); 
Goodman v. F. T. C., 244 F.2d 584, 593-594 (C.A. 9). 


«oa CONG. sea 

agency ‘‘is supposed to have no interest except the welfare of his principal [i.e., 
the livestock seller ].’’ Midwest Farmers v. United States, 64 F. Supp. 91, 95 (3- 
Judge Court, D. Minn.). 

6. It is customary to take official notice of such Government records in the 
circumstances of this case. See, e.g., In re Yasgur Farms, Inc., 33 Agriculture 
Decisions 389, 409 (1974); In re J. A. Speight, 33 Agriculture Decisions 280, 315, 
fn.21 (1974); In re Capitol Packing Company, 22 Agriculture Decisions 1234, 
1245, fn.2 (1963), affirmed as to this matter but reversed in other respects, 
Capitol Packing Company v. United States, 350 F.2d 67, 77-78 (C.A. 10). In the 
Capitol Packing Company case, supra, a case under the Packers and Stockyards 
Act, official notice was taken of the complainant’s files showing that the 
respondents, who were acting as partners when the complaint was filed, sub- 
sequently formed a corporation. In the present case, the respondents were af- 
forded an opportunity to file an affidavit challenging the facts officially noticed 
herein so that a determination could be made as to whether to reopen the hearing 
to take evidence in this respect, but respondents filed nothing. Hence, here, as in 
George Steinberg and Sons, Inc. v. Butz, 491 F.2d 988, 994 (C.A. 2), certiorari 
pending, no useful purpose would be served by remanding the case to take 
further evidence in this respect. 
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4. Sanction 


The respondents’ custodial account violations resulted from 
their failure to follow the express provisions of the regulations. 
Moreover, the respondents had been previously warned by the 
complainant as to most of the other violations. Considering all of 
the circumstances in this case, it is clear that the respondents’ 
violations were wilful, flagrant, and repeated. 


The complainant recommended the issuance of a cease and 
desist order and an order suspending respondents’ registration for 
14 days. The Chief Administrative Law Judge reduced the 
suspension order to seven days because he held that the respond- 
ents’ handling of their custodial accounts did not violate the Act. 
Since I have concluded that the respondents’ use of the “‘float’’ in 
their custodial accounts constituted serious violations of the Act, 
in violation of their duty as a fiduciary, a 14-day suspension order 
is appropriate to serve as a deterrent to future violations by the 
respondents and others. See In re James J. Miller, 33 Agriculture 
Decisions 53, 64-80 (1974). 


However, the respondents should be credited with having 
served seven days of their suspension at the Stockman’s Market 
at Visalia, California, since the respondents announced that their 
weekly sale on July 10, 1974, would be cancelled at that market, 
apparently before learning that the complainant had filed an 
appeal, and respondents did not hold a sale at that market on July 
10, 1974. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device owned wholly or in sub- 
stantial amount by either or both of the respondents or in any way 
subject to either or both of respondents’ direction or control, 
wholly or substantially, including, but not limited to Western 
Stockman’s Market, Inc., a/k/a the Stockman’s Market, and 
Hardy Cattle Company, Inc., their successors and assigns, shall 
cease and desist from: 


1. Using funds received from the sale of livestock on a com- 
mission basis for purposes of their own and for purposes other 
than the payment of lawful marketing charges and the remittance 
of the net proceeds to the consignor, shipper or other person or 
persons, who respondents have knowledge is entitled thereto. 
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2. Making such use of shippers’ proceeds in their possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto. 


3. Failing to maintain their Custodial Accounts for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


4. Providing free trucking, or trucking at less than its actual 
cost. 


5. Making payments of money, or furnishing other things of 
value, to consignors or any other persons which serve to induce, 
or have the purpose of inducing, such consignors or other persons 
to consign livestock to respondents for sale. 


6. Making discriminatory payments of any sort in connection 
with their market agency operations in commerce. 


7. Purchasing or permitting their agents or employees to 
purchase livestock from consignments for resale for their own 
speculative accounts. 


8. Purchasing or permitting their agents or employees to 
purchase livestock from consignments for resale for their own 
speculative accounts and sharing, directly or indirectly, in profits 
realized from the resale of livestock purchased out of con- 
signments. 


9. Permitting respondents’ auctioneer, or any other employee 
performing duties of comparable responsibility in connection with 
the actual conduct of auction sales by the market agency, to 
purchase livestock out of consignments for any purpose for his 
own account. 


10. Issuing accounts of sale to consignors of livestock which fail 
to show the full, true and correct names of purchasers of such 
consigned livestock. 


11. Entering into any arrangement, agreement, or un- 
derstanding with their auctioneer, or any other employee or 
person, for the purpose or with the effect of concealing the 
livestock trading operations, in commerce, of any person by the 
use of false, fictitious or assumed names in the purchase or sale of 
livestock. 


12. Making, or causing to be made, false or incorrect entries in 
their books and records, or in the books, accounts, and records of 
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any person subject to the provisions of the Act. 


13. Financing or clearing the operations of any dealer subject to 
the provisions of the Act and the regulations. 


14. Turning over orders to purchase livestock on commission to 
dealers, or to any person other than an employee, to fill, while 
charging the buyer-principal an order buyer’s commission. 


15. Employing or permitting any packer, or any person em- 
ployed by a packer, to buy livestock for purposes of slaughter, or 
to perform any service or duty in connection with the furnishing of 
market agency services by respondents. 


Respondents, and any corporation registered under the Act 
owned wholly or in substantial amount by either or both of the 
respondents, or in any way subject to either or both of the 
respondents’ direction or control, wholly or substantially, in- 
cluding, but not limited to, Western Stockman’s Market, Inc., 
a/k/a the Stockman’s Market, and Hardy Cattle Company, Inc., 
their successors and assigns, are suspended as registrants under 
the Act for a period of 14 days and thereafter until their Custodial 
Accounts for Shippers’ Proceeds are in balance; Provided, 
however, That the Stockman’s Market at Visalia, California, shall 
be deemed to have already served 7 days of such suspension 
period. 


When such Custodial Accounts for Shippers’ Proceeds are in 
balance, a supplemental order will be entered in this proceeding, 
subsequent to such suspension period, terminating the 
suspension of respondents’ registration and the registration of 
any corporation owned wholly or in substantial amount by either 
or both of the respondents, or in any way subject to either or both 
of respondents’ direction or control, wholly or substantially, 
including, but not limited to Western Stockman’s Market, Inc., 
a/k/a the Stockman’s Market, and Hardy Cattle Company, Inc., 
their successors and assigns. 


This order shall become effective on the tenth day after service 
hereof upon the respondents. 
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(No. 16,071) 


In re Art Foster. P&S Docket No. 5006. Decided October 21, 
1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and regulations in connection with his issuance 
of insufficient funds checks, and failure to pay when due for livestock pur- 
chased in commerce. Respondent is ordered to cease and desist from such 
violations. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Art Foster, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 
Happy, Texas. 


B. Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
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own account as a dealer, within the meaning and subject to the 
provisions of the Act. 


2. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of No. of Head 

Check and Species Purchased at Amount of check 

2/6/74 19 Decatur Auction Sale $3,991.96 
Decatur, Texas 

2/5/74 52 McKinney Stockyards, Inc. 9,587.76 
McKinney, Texas 

2/12/74 8 McKinney Stockyards, Inc. 1,797.51 
McKinney, Texas 

2/19/74 (25 McKinney Stockyards, Inc. 3,785.35 
McKinney, Texas 

1/23/74 79 Plainview Livestock Auction 18,582.05 
Plainview, Texas 

1/30/74 34 Plainview Livestock Auction 8,776.06 
Plainview, Texas 


B. Respondent, in connection with his operations as a 
dealer, in the transactions set forth above, purchased livestock in 


commerce and failed to pay, when due, the full purchase price of 
such livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. failing to pay, when due, the full purchase price of livestock 
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purchased in commerce; and 


2. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,072) 


In re GLENN Epwarp Newron. P&S Docket No. 5012. Decided 
October 21, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with his accounts and 
records, issuance of insufficient funds checks and failure to meet the finan- 
cial requirements of the Act. Respondent is suspended as a registrant under 
the Act for a period of thirty (30) days and thereafter until no longer in- 
solvent. 


John R. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 21, 1974, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
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consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Glenn Edward Newton, hereinafter referred to as the 
respondent, is an individual whose address is P.O. Box 155, 
Bedford, Texas 76021. 


B. Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. As of June 1, 1974, respondent had current liabilities 
totaling $289,984.58, and current assets totaling $58,157.35, 
resulting in an excess of current liabilities over current assets of 
$231,827.23. 


3. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of No. of 

Check Head Amount From Whom Purchased 

5/8/74 33 $5,202.74 Moore Livestock Commission Co. 
McKinney, Texas 

5/18/74 7,149.70 Hudspeth Livestock Commission Co. 
Pilot Point, Texas 


4. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below and in finding of fact 3 above, purchased livestock in 
commerce and failed to pay, when due, tiie full amount of the 
purchase price of such livestock. 


Dates No. of 

Purchased Purchased From Head Amount 

10/13/73 West Kentucky Land & Cattle Co. 123 $25,969.96 
Marion, Kentucky 
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Dates No. of 
Purchased Purchased From Head Amount 


2/26/74 West Kentucky Land & Cattle Co. 96 18,698.76 
Marion, Kentucky 

2/16/74 West Kentucky Land & Cattle Co. 21,382.75 
Marion, Kentucky 

4/20/74 Tennessee L/S Producers Inc. 20,285.79 
Columbia, Tennessee 

4/23/74 Tennessee L/S Producers Inc. 17,295.64 
Columbia, Tennessee 

4/27/74 Tennessee L/S Producers Inc. 18,778.56 
Columbia, Tennessee 

5/4/74 Tennessee L/S Producers Inc. 15,292.68 
Columbia, Tennessee 

5/8/74 Moore L/S Commission Co. 5,202.74 
McKinney, Texas 

5/18/74 Hudspeth L/S Commission Co. 7,149.70 
Pilot Point, Texas 


B. As of March 31, 1974, there remained unpaid by the 
respondent a total of $150,056.58 for the livestock purchased in 
the transactions set forth in findings of fact 3 and 4A above. 


5. Respondent, in connection with his operations as a dealer, 
failed to keep accounts and records which fully and correctly 
disclosed all transactions involved in his business as a dealer 
under the Act in that respondent failed to keep and maintain a 
general ledger of accounts showing assets, liabilities, net worth, 
incomes and expenses; supporting subsidiary ledgers including 
inventory, accounts and notes receivable, fixed assets and ac- 
counts and notes payable; and failed to keep the records and 
accounts he did maintain posted up to date. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the financial 
requirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 herein, 
respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of 
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the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing Checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


2. Failing to pay, when due, the full purchase price of livestock 
purchase in commerce. 


3. Failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his 
business as a market agency subject to the Act including: (1) a 
general ledger of accounts showing assets, liabilities, net worth, 
income and expenses; and (2) supporting subsidiary ledgers in- 
cluding inventory, accounts and notes payable, and fixed assets. 


Respondent shall keep all accounts and records posted up-to- 
date within a reasonable period of time. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates he is no longer insolvent. When respondent demonstrates 
he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspenstion after the expiration 
of the 30 day period. 


As the respondent has requested that this order become ef- 
fective on the first day after service, this order shall become ef- 
fective on the first day after service thereof upon the respondent. 
Copies hereof shall be served upon the parties. 
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(No. 16,073) 


In re Douctas STonekinG. P&S Docket No. 4943. Decided October 
25, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in failing to comply with the bond- 
ing requirements of the Act and failing to pay when due for livestock pur- 
chased in commerce. Respondent is ordered to cease and desist from such 
violations. 


John E. Ford, for complainant. 
Kenneth P. Simons, Fairmont, W. Va., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 


Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent filed an answer denying the allegations contained 
in the complaint and requesting an oral hearing. A hearing was 
held in Morgantown, West Virginia, on September 18, 1974. 
During such hearing, respondent asked leave of the Court to with- 
draw the Answer filed and without objection from complainant, 
the Answer was withdrawn. Respondent then read into the record 
an answer in which he admitted the jurisdictional and other 
allegations contained in the complaint, waived the continuation of 
the oral hearing in progress, and consented to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become ef- 
fective on the sixth day after service upon the respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. A. Douglas Stoneking, hereinafter referred to as the 
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respondent, is an individual whose address is Box 48, Hundred, 
West Virginia, 26575. 


B. Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce on a commission 
basis, and as a dealer buying and selling livestock in commerce for 
his own account, within the meaning and subject to the provisions 
of the Act. 


2. Respondent was notified by certified mail on or about 
January 11, 1973, that if he continued his livestock operations 
without bond coverage or its equivalent, as required under the 
Act and regulations, he would be in violation of section 312(a) of 
the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a market agency 
buying livestock in commerce on a commission basis, and as a 
dealer buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


3. A. Respondent, in connection with his operations as a dealer 
and a market agency buying on commission, on or about the dates 


and in the transactions set forth below, purchased livestock, in 


commerce, and failed to pay, when due, the full purchase price of 
such livestock. 


Date of No. of 
Purchase Head and Purchase Amount Amount 

1972 Species Price Paid Due Purchased At 
October 11 6 calves $ 852.30 $ 100.00 $ 752.30 Buckhannon Stockyards 


1 cow Buckhannon, W. Va. 
1 lamb 
November 9 5 cows 1,019.86 1,019.86 Indiana L/S Auc., 


Inc., Indiana, Pa. 
1973 


February 7 2 bulls 
3 heifers 1,542.21 658.01 Athens L/S Sales 


Co., Inc., 
Athens, Ohio 
February 14 5 calves 1,566.69 1,566.69 as 
March 14 9 calves 1,923.12 1,673.12 250.00 is 
March 21 16 calves 3,081.55 2,785.62 295.93 sy 
May 15 17 calves 1,260.90 615.28 645.62 Harry Rudnick & 
Sons, Inc., 
Total $5,414.60 Galena, Md. 


B. As of February 13, 1974, there remained unpaid by the 
respondent a total of $5,414.60 for the livestock referred to above. 
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CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in finding of fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as 
required by the Act and the regulations, and; 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,074) 


In re Horney Livestock, Inc. P&S Docket No. 4975. Decided 
October 29, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in failing to comply with the bonding 
requirements of the Act. Respondent is suspended as a registrant under the 
Act until it is in full compliance with the bonding requirements thereof. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 
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Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on June 20, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Horney Livestock, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Siler City, North Carolina. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account, and 


(2) Registered with the Secretary of Agriculture to 
engage in business as a dealer buying and selling livestock in 
commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its obligations as a dealer under the Act was 
terminated on May 20, 1973. Respondent was notified by certified 
mail dated April 25, 1973, and delivered April 27, 1973, of such 
termination date and was informed that if it continued its 
livestock operations after May 20, 1973, without bond coverage as 
required under the Act and the regulations, it would be in 
violation of section 312 of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
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notice, respondent has continued to engage in business as a dealer 
buying and selling livestock in commerce without filing and 
maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, responJent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with its operations subject to the 
Act, shall cease and desist from engaging in business in commerce 
in any capacity for which bonding is required under the Packers 
and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


SUPPLEMENTAL ORDER — TERMINATING SUSPENSION 
(No. 16,075) 
In re Georce R. Warts. P&S Docket No. 4881. In order issued 


October 30, 1974, by John G. Liebert, Administrative Law 
Judge. 





LIST OF DECISIONS REPORTED 


OCTOBER 1974 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


Arrow Packinc Co. v. Ace Fruit & Propucs, Inc. PACA 
Docket No. 2-3200. Contract — failure to establish 
breach of — Contract prices — failure to pay — 
Reparation 


Birp-In-Hanp Potato Company v. PintTo’s FARMERS 
Market. PACA Docket No. 2-3506. Default 


Commopity MARKETING CoMPANY v. GREEN VALLEY FARMS 
& Propuce Co. PACA Docket No. 2-3488. Default 


DaLenaA Farms v. BronsteEIN & Rovner, Inc. PACA 
Docket No. 2-3289. F.o.b. transaction — suitable 
shipping condition — alleged breach of warranty — 
Burden of proof — failure to sustain — Reparation 


Dixon Tom-A-Tor Companies, INc. v. DippEL Propuce. 
PACA Docket No. 2-3502. Default 


Dominick’s Finer Foops, Inc. v. Tuos. D. Patera & 
Co., Inc. and Frank PaLetta. PACA Docket No. 
2-3446. Order of dismissal — cause of action not 
timely filed 


G & S Propuce Co., Inc. v. JonEsBoro Propuce Company. 
PACA Docket No. 2-3487. Default 


Gene TuHompson Potato Co. v. Forks Potato Company. 
PACA Docket No. 2-2863. Contract — chipping 
potatoes — Contract terms — right of rejection, with 
charges back to grower — notice to be made immedi- 
ately — Refusal to issue notice — Breach of contract 
— Damages — measure of — Reparation 


Georce J. Parpi Propuce Co. v. Ben Davita, and/or 
Davita Distrisutinc Co., Inc. PACA Docket No. 
2-3509. Default 


GonzaLes Packinc Company v. S & S Tomato Co. PACA 
Docket No. 2-3500. Default 


HEGGEBLADE-MARGULEAS-TENNECO, INC. v. FISHER Foops, 
Inc. PACA Docket No. 2-3085. F.o.b. transaction 


— suitable shipping condition — breach of warranty 
of — Dismissal 
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AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


J. Mitten Merritt & Co., Inc. v. Pinto’s FARMERS 
Market. PACA Docket No. 2-3496. Default 


La Casita Farms, Inc. v. Joun P. MittER WHOLESALE 
Propuce. PACA Docket No. 2-3494. Default 


LAMANTIA-CuLLUM-CoLLIER & Co., INc. v. JoHNNIE WaTTs 
Propuce. PACA Docket No. 2-3513. Default 


Mip-VaA.Liey Propucts Corp. v. VALLEY PackinG SERVICE 
and/or J. M. Smucker Co. t/a CauirorniaA Farm 
Propucts. PACA Docket No. 2-3036. Broker — Re- 
jection and counter offer — failure to communicate 
— Damages — Reparation against Valley Packing 
Service 


Contract — absence of — Dismissal as to respond- 
ent California Farm Products ; 


Counter claim — for cost of peaches shipped — 
Reparation against complainant in favor of California 
Farm Products 1431—32 


Prevailing parties — award of fees and expenses to 


complainant against V.P.S., 1431—32 


California Farms Products against complainant 1431—32 


Mutr-Roserts Co., Inc. v. Cas. Rini’s Sons, Inc. PACA 
Docket No. 2-3493. Default 


N & J Propuce Co., Inc. PACA Docket No. 2-3281. 
Failure to pay promptly and in full — flagrant and 
repeated violations — Publication of facts 


NATIONAL Propuce Company v. Bit KoustEenis Propuce. 
PACA Docket No. 2-3504. Default 


NATIONAL Propuce Company v. J. HuspsBarp Propuce Co. 
PACA Docket No. 2-3505. Default 


ONEONTA TRADING CORPORATION Vv. JOHNNIE Watts Pro- 
puce. PACA Docket No. 2-3499. Default 


Paciric Fruit & Propuce Co. v. JoHNNIE Watts PRODUCE. 
PACA Docket No. 2-3512. Default 


R. A. Parsons Company v. Joun A. ScuHi1Ano Propuce Co., 
Inc. PACA Docket No. 2-3478. Dismissal — settle- 


S. & H. Pacxine Co., Inc. v. Steet Crry Distrisutine. 
PACA Docket No. 2-3501. Default 
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AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


Satt City Propuce Co., Inc. v. Larry’s Fruir MARKET. 
PACA Docket No. 2-3514. Default 


San Antonio ForEIGN TRADING CoMPANY v. CHARL’s Foop 
Company, INcorPpoRATED. PACA Docket No. 2-3491. 
Default 


Season Propuce Co., Inc. v. S & S Tomato Co. PACA 
Docket No. 2-3507. Default 


Sr1x L’s Pacxine Company, Inc. v. S & S Tomato Co.PACA 
Docket No. 2-3495. Default 


TRENTON Foops v. SILveR SKILLET Foop Propucts Com- 
PANY, Inc. PACA Docket No. 2-3515. Default 


TREWEEK JAMES W. v. CarroL_L Hopkins TRUCKING. 
PACA Docket No. 2-3489. Default 


VILLARREAL Antonio B. v. LincoLn Propuce. PACA 
Docket No. 2-3490. Default 


West Porarto Co., Inc. PACA Docket No. 2-3503. Net 
proceeds — failure to account correctly for and to 
make full payment of promptly — flagrant and 
repeated violations — Sanction 


(No. 16,076) 


GENE THompson Potato Co. v. Forks Potato Company. PACA 
Docket No. 2-2863. Decided October 1, 1974. 


Contract — chipping potatoes — Contract terms — right of rejection if un- 

suitable, with charges back to grower — rejection notice to be made im- 

mediately for disposition — loading provisions — Refusal to issue notice for 

potatoes remaining to be shipped — Breach of contract — Damages — 
of — Reparation 


Where complainant had conforming potatoes at all times during the contract 
period, and where respondent refused to issue shipping instructions on the 
potatoes remaining to be shipped under the contract and thereby breached 
the contract, resulting in damages to complainant in the amount of 
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$22,595.72. Reparation for said amount is awarded complainant against 
respondent with interest. 


Patrick W. Fisher, Grand Forks, N. D., for complainant. 
Jerome J. Mack, Grand Forks, N. D., for respondent. 
George Springborg, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$22,595.72, in connection with the sale of potatoes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability and requesting an oral hearing. 


An oral hearing was held at East Grand Forks, Minnesota, on 
January 9, 1974. Each party was represented by counsel. Two 
witnesses appeared and testified for complainant. Two witnesses 
appeared and testified for respondent and the deposition 
testimony of four additional respondent witnesses was received in 
evidence. Both parties filed briefs, proposed Findings of Fact, 
Conclusions, and Order. 


FINDINGS OF FACT 


1. Complainant, Eugene Clarence Thompson, is an individual 
doing business as Gene Thompson Potato Company, whose 
address is Rural Route 2, East Grand Forks, Minnesota. 


2. Respondent, Forks Potato Company, is a corporation whose 
address is P.O. Box 41, East Grand Forks, Minnesota. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about May 25, 1971, in the course of interstate 
commerce, complainant entered into a written contract with 
respondent by which complainant agreed to sell and respondent 
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agreed to buy approximately 50,000 hundredweight of chipping 
Norchip or Kennebec potatoes, at an agreed price of $2.40 per 
cwt., to be stored at a temperature of approximately 50 degrees 
and to meet the requirement of 85 % or better U.S. No. 1A, at the 
time of shipment. 


4. The contract further provided that the potatoes were to be of 
chipping quality and accepted by the respondent’s customer; that 
if upon arrival the potatoes were found to be unsuitable for 
chipping and were therefore rejected by the chipper, the shipment 
plus freight bill would be charged back to the grower; and that the 
buyer agreed to notify the grower of such rejection immediately 
for disposition of potatoes. The contract also provided that the 
potatoes were to be loaded upon request of the buyer between 
September, 1971 and April, 1972. 


5. Between December 8, 1971 and April 14, 1972, six railroad 
cars and twenty-seven truck loads of potatoes were shipped by 
complainant to various chippers pursuant to shipping in- 
structions issued by respondent. Of the thirty-three shipments, 
thirty-one were accepted and two were rejected. The rejected 
shipments were shipped on or about January 29, 1972 and April 
12, 1972. 


6. By April 19, 1972, with less than two weeks remaining under 
the contract, respondent had issued shipping instructions for 
13,000 of the 50,000 hundredweight of potatoes due under the 
contract. On April 19, 1972, complainant sent respondent a 
telegram informing respondent that if shipping instructions were 
not issued immediately on the 37,000 hundredweight of potatoes 
due under the contract, the potatoes would be sold for respond- 
ent’s account and respondent would be held liable for the dif- 
ference between the contract price and the sale price. No further 
shipping instructions were issued by respondent. 


7. Between April 25, 1972, and May 8, 1972, complainant sold, 
for chipping purposes, 16,139.8 of the approximately 37,000 
hundredweight of potatoes remaining to be shipped, at a price of 
$1.00 per hundredweight f.o.b. shipping point. 


8. The formal complaint was filed December 11, 1972, which 
was within nine months after the accrual of the cause of action. 


9. Both complainant and respondent filed claims for reasonable 
fees and expenses in connection with the oral hearing. Neither 
claim was filed within twenty days of the hearing as is required by 
Section 47.19 of the Rules of Practice (7 CFR 47.19). 
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CONCLUSIONS 


It is undisputed that respondent entered into a contract with 
complainant for the purchase of approximately 50,000 hun- 
dredweight of chipping potatoes which respondent intended:to sell 
to potato chip processing plants (chippers). The contract provided 
that the potatoes were to be of chipping quality and accepted by 
the chipper. 


Between December 8, 1971 and April 14, 1972, complainant 
shipped approximately 13,000 hundredweight of chipping 
potatoes (33 loads) to various chippers with whom respondent had 
contracts pursuant to shipping instructions issued by respondent. 
Of the thirty-three shipments of potatoes, thirty-one were ac- 
cepted by the chippers either unconditionally or, in some cases, 
under protest due to pressure bruises, dry rot, or poor color. Two 
of the thirty-three shipments were rejected. 


Complainant contends that he was willing and able to supply 
conforming potatoes at all times during the period covered by the 
written contract. Complainant further contends that although he 
was informed by respondent that some of his potatoes were 
unacceptable and that some of the chippers had informed 
respondent that they did not want any more potatoes from 
complainant, such notice was not given until approximately three 
months after the shipping season came to an end. Complainant 
admits that some of the samples tested by respondent did not 
meet the quality specifications set forth in the contract, but 
complainant alleges that at all times he had other bins of potatoes 
which were of acceptable quality. In fact, complainant testified 
that during the shipping season he shipped approximately 40,000 
hundredweight of chipping potatoes to chippers other than those 
with whom respondent had contracts. Further, as to the two 
shipments which were rejected, complainant’s undisputed 
evidence establishes that, as to the first shipment, the potatoes 
were personally selected by respondent, and that complainant 
informed respondent at the time that the potatoes were not ready 
for shipment inasmuch as they had not yet been brought into 
condition by raising the storage temperature. As to the second 
shipment that was rejected, complainant’s testimony suggests 
that at least one of the reasons for the poor quality of the potatoes 
was that the chipper allowed the shipment to remain in the truck 
over the weekend before unloading it. 


Complainant alleges that respondent ordered shipments at such 
a slow pace that it became obvious that the contract could not be 
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fulfilled by the end of the contract period. This prompted com- 
plainant to send respondent a telegram on April 19, 1972, in- 
forming respondent that if shipping instructions were not issued 
immediately on the 37,000 hundredweight of potatoes remaining 
to be shipped, the potatoes would be sold for respondent’s account 
and respondent would be held liable for the difference between the 
sale price and the contract price. It is undisputed that respondent 
failed to issue any further shipping instructions. Consequently, 
complainant sold 16,139.8 hundredweight of potatoes at the price 
of $1.00 per hundredweight f.o.b. shipping point, to Jack Rubin & 
Sons Potato Company of Thompson, North Dakota, to be used for 
chipping purposes. 


It is respondent’s contention that it was released from per- 
formance under the contract by complainant’s failure to supply 
potatoes which were of chipping quality. Orlin Vigen, Vice 
President of respondent, testified that it was a very bad year for 
producing chipping potatoes; that many of the potatoes shipped 
by complainant under the contract, which were accepted, were of 
poor chipping quality and that two of the shipments were com- 
pletedly rejected. He further testified that he met with com- 
plainant on an almost daily basis at which times they discussed 


the poor quality of complainant’s potatoes and what might be 
done to improve their quality; that eventually the chippers with 
whom respondent had contracts informed him that they no longer 
wanted any further shipments from complainant and that samples 
tested by him indicated that complainant’s potatoes were not of 
acceptable quality. 


Despite respondent’s contention that complainant was unable 
to provide potatoes that were of chipping quality and accepted by 
chippers as quality potatoes, the evidence shows that com- 
plainant was able to provide conforming potatoes at all times 
during the contract period. Of the thirty-three shipments ordered 
by respondent, thirty-one were accepted. Although two ship- 
ments were rejected, in both cases complainant subsequently 
provided shipments that were acceptable. Although Mr. Vigen 
testified that he tested complainant’s potatoes during February 
and April of 1972, and found the potatoes to be of unacceptable 
quality, the evidence shows that on numerous occasions during 
these months complainant provided potatoes that were accepted 
by chippers with whom respondent had contracts. For example, 
Rufus Anthon, a witness for the respondent, testified that most of 
the shipments of potatoes purchased by his company during 
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March and April of 1972, were accepted due to the fact that the 
color was a saleable product. Furthermore, complainant testified 
that he sold approximately 40,000 hundredweight of potatoes 
during the shipping season to chippers other than those with 
whom respondent had contracts. We conclude that respondent’s 
evidence is insufficient to establish that complainant did not have 
conforming potatoes at all times during the contract period with 
which to supply respondent’s chippers. 


Even if we should conclude that some of the potatoes delivered 
by complainant failed to meet the specifications called for in the 
contract, thus justifying a rejection of such potatoes by respond- 
ent, we believe that the written contract, and especially the 
conduct of the parties, establish that it was not the intention of 
the parties that respondent could cancel the contract for any 
undelivered loads of potatoes on the basis of failure of any other 
load or loads to meet the requirements of the contract. And even if 
we were to conclude to the contrary, we must find that respondent 
accepted the nonconforming shipments without seasonably 
notifying complainant that it was canceling the contract. On the 
basis of the evidence, we conclude that respondent’s refusal to 
issue shipping instructions on the potatoes remaining to be 
shipped under the contract was a breach of said contract and 
therefore a violation of Section 2 of the Act. 


The measure of the seller’s damages for non-acceptance or 
repudiation by the buyer is the difference between the market 
price at the time and place for tender and the unpaid contract 
price together with any incidental damages. Although the 
evidence shows that respondent failed to issue shipping in- 
structions on approximately 37,000 hundredweight of potatoes 
covered by the contract, complainant seeks reparation only with 
respect to the 16,139.8 hundredweight of potatoes which he was 
able to resell for chipping purposes. We find that complainant 
received $1.00 per hundredweight for the potatoes he resold, 
which we accept as the market value for such potatoes in the 
absence of any other evidence of value. The contract price of the 
16,139.8 hundredweight of potatoes was $38,735.52. At $1.00 per 
hundredweight, the 16,139.8 hundredwieght of potatoes had a 
market value of $16,139.80. Deducting this sum from the contract 
price of $38,735.52, we find complainant’s loss and damage to be 
$22,595.72. Respondent’s failure to pay this amount is a violation 
of section 2 of the Act for which reparation shall be awarded with 
interest. 
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As stated in Finding of Fact No. 9, neither party filed claims for 
reasonable fees and expenses within the time alloted by the Rules 
of Practice. Therefore, no such award can be made. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $22,595.72, with interest 
thereon at the rate of 8 percent per annum from May 1, 1972. 


Copies of this Order shall be served upon the parties. 


(No. 16,077) 


Dominick’s FINER Foops, Inc. v. TuHos. D. PALELLA & Co., INc., 
and FrANK PALLELLA. PACA Docket No. 2-3446. Decided 
October 4, 1974. 


Order of Dismissal — cause of action not timely filed 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the Act. A formal complaint 
was filed on May 23, 1974, in which complainant alleged that 
respondent, Frank Palella, of Thos. D. Palella & Co., Inc., 
received payment from it for a transaction involving eleven 
truckloads of oranges in interstate commerce, but failed to for- 
ward the full purchase price to the seller. 


Complainant’s causes of action are based upon the failure of 
respondents to tender the full purchase prices of the oranges to 
the seller. Respondent, Thos. D. Palella & Co., Inc., received 
payment from the complainant by checks dated April 24, 1972, 
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and May 8, 1972. Section 6(a) of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499f(a)) provides 
that those who complain of a violation of section 2 by licensees 
may ‘‘at any time within nine months after the cause of action 
accrues, apply to the Secretary by petition... .’’ The general rule 
is that a cause of action accrues when the right to institute and 
maintain a suit arises. Sawyer & Company, Inc. v. H. Rothstein 
& Sons, 15 A.D. 693 (1956). Having concluded in the earlier case 
of Wileman Bros. & Elliott, Inc. v. Dominick’s Finer Foods, Inc. 
and/or Thos. D. Palella & Co., Inc., 32 A.D. 1987 (1973), that 
respondent Thos. D. Palella & Co., Inc., was not the agent of the 
seller for the purpose of collection, it is our conclusion that the 
right to institute and maintain a suit arose at the time such 
respondent failed to tender payment to the seller as intended by 
the buyer. The causes of action, therefore, arose on or about April 
24, 1972, and May 8, 1972. The complaint, which was filed on 
May 23, 1974, appears to state a cause of action which might be 
maintained in another forum, but which must be dismissed here 
as it was not filed within the nine months provided by section 6(a) 
of the Act. 


The complainant has made Frank Palella a party to this action, 
but this respondent was not licensed or subject to license under 
the Act at the time the causes of action arose. The Department, 
therefore, does not have jurisdiction over this respondent. 


For the aforementioned reasons, the complaint should be and 
hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,078) 


Min-VALLEY Propucts Corp. v. VALLEY PAcKING SERVICE and/or 
J. M. Smucker Co. t/a CALIFoRNIA Farm Propucts. PACA 
Docket No. 2-3036. Decided October 9, 1974. 


Broker — Rejection and counter offer — failure to communicate — Damages 
— Reparation against Valley Packing Service 


Where respondent Valley Packing Service failed to communicate the rejection 
and counter offer of respondent California Farm Products to complainant, 
it failed to negotiate a valid and binding contract between the parties and 
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is therefore liable to complainant for damages resulting therefrom in connec- 
tion with the cover purchases in the amount of $26,864.50 for which repara- 
tion is awarded complainant against this respondent. 


Contract — absence of — Dismissal as to respondent California Farm 
Products 


Where the element of mutuality was not present, there was no contract between 
respondent California Farm Products and complainant, and, in the absence 
thereof, no liability of this respondent to complainant exists. The com- 
plaint against respondent California Farm Products is dismissed. 


Counter claim — for cost of peaches shipped — Reparation awarded against 
complainant 


Where complainant failed to pay respondent California Farm Products for the 
2,728 cans of peaches shipped, $16,424.32, and said respondent filed a 
counter claim therefor, reparation in that amount is awarded this respond- 
ent against complainant. 


Prevailing party — award of fees and expenses 


Where complainant prevailed against respondent V.P.S., it is entitled to fees 
and expenses incurred in connection with the oral hearing herein, in the 
amount of $3,097.10, for which reparation is awarded complainant against 
respondent Valley Packing Service, in addition to the amount awarded in 
connection with the cover purchases. 


And where respondent California Farm Products is the prevailing party against 
complainant, both in the complaint and in the counterclaim, this respond- 
ent is awarded fees and expenses incurred in connection with the oral hear- 
ing herein in the amount of $1,480.50 against complainant, in addition to 
the amount awarded for the peaches shipped. 


Richard Riley, Greenville, S. C., for complainant. 
Phillip Sachs, Santa Cruz, Cal., for respondent Valley Packing Service. 
Bruce A. Richardson, Watsonville, Cal. for respondent California Farm 
Products. 
James Andrews, Field Presiding Officer. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $31,784.66 against the 
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respondents alternatively in connection with a transaction in- 
volving perishable agricultural commodities in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondents, which filed answers 
thereto denying liability to complainant. Respondent California 
Farm Products filed a counterclaim against complainant in the 
amount of $31,135.38. 


An oral hearing was held in Watsonville, California on 
February 20 and 21, 1974. All parties were represented by 
counsel. Complainant offered the deposition of one witness into 
evidence and called two witnesses. Two witnesses testified on 
behalf of respondent Valley Packing Service and one witness 
testified on behalf of respondent California Farm Products. Briefs 
and claims for the award of fees and expenses were filed on behalf 
of each party. 


FINDINGS OF FACT 


1. Complainant, Mid-Valley Products Corp., is a corporation 
whose address is P.O. Box 337, Roslyn Heights, New York. At 
the time of the transaction involved herein, complainant was 
licensed under the Act. 


2. Respondent, V.P.S. Brokerage Co., doing business as 
Valley Packing Service and hereinafter referred to as respondent 
V.P.S., is a corporation whose address is P.O. Box 108, Wat- 
sonville, California. At the time of the transaction involved herein 
this respondent was licensed under the Act. 


3. Respondent, J. M. Smucker Co., is a corporation trading as 
California Farms Products, at P.O. Box 408, Watsonville, 
California. At the time of the transaction involved herein both 
corporations were licensed under the Act. 


4. On or about July 21, 1972, complainant, through the broker, 
respondent V.P.S., offered to buy 15,000 cans of frozen, sliced 
‘tice cream”’ peaches from respondent California Farm Products at 
15 1/2 cents per pound, f.o.b. California. 


5. On or about July 27, 1972, respondent V.P.S. issued sales 
memorandums in connection with the order referred to in Finding 
of Fact Number 4. Upon receipt of the ‘“‘seller’s copy” of the 
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memorandum on August 1, 1972, respondent California Farm 
Products called and informed the broker that the memorandum 
was not acceptable because it did not contain any language to the 
effect that the order was subject to the availability of soft, ice 
cream peaches. Respondent California Farm Products instructed 
the broker to notify complainant of this condition to its approval 
of the memorandum. Respondent California Farm Products also 
returned the memorandum to the broker with the notation that 
‘‘this order has not been accepted on these terms’”’. 


6. On or about August 11, 1972, complainant received a copy of 
the memorandum of sale in both its New York and Greenville, 
South Carolina offices. Neither copy contained any indication that 
complainant’s order had not been accepted on the basis of the 
terms set forth therein. 


7. On or about September 21, complainant, in a letter from 
respondent V.P.S., learned that respondent California Farm 
Products had not agreed to the contract on the basis of the terms 
set forth in the brokers memorandum of sale. 


8. On or about September 25 respondent California Farm 
Products shipped 1,221 cans of ice cream peaches to a destination 
designated by complainant. After learning that only the above 
cans had been packed, complainant ordered a shipment of frozen, 
sliced, graded peaches from respondent California Farm 
Products. Pursuant to that order, 1,507 32-pound cans were 
shipped to the complainant. The agreed price for the latter order 
of peaches was 21 1/2 cents per pound, f.o.b. Watsonville, 
California. The total invoice price for the 2,728 cans packed for 
complainant by respondent California Farm Products was 
$16,424.32, no part of which has been paid by complainant. 


9. Upon learning that respondent California Farm Products 
had packed only 1,221 cans, complainant purchased other peaches 
from various sellers with which to ‘‘cover’’. 


10. Complainant incurred reasonable and necessary fees and 
expenses of $3,097.10 in connection with the oral hearing. 
Respondent California Farm Products incurred reasonable and 
necessary fees and expenses of $1,480.50 in connection with the 
oral hearing. 


11. An informal complaint was filed on December 29, 1972, 
which was within nine months after the cause of action herein 
accured. 
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CONCLUSIONS 


It is complainant’s contention that it contracted, through 
respondent V.P.S., to purchase 15,000 cans of peaches from 
respondent California Farm Products and that respondent 
California Farm Products breached the contract by shipping only 
1,221 cans to complainant. Complainant alleges that respondent 
California Farm Products, therefore, owes it the difference be- 
tween the cost of cover and the contract price. Complainant 
alleges, in the alternative, that respondent V.P.S. is liable to it for 
failing to communicate respondent California Farm Product’s 
rejection and counter offer indicating that the contract would only 
be accepted on the condition that performance was subject to 
availability of ice cream peaches. Respondent California Farm 
Products denies complainant’s allegations and contends that the 
terms of the contract included the condition that delivery was 
subject to the availability of ice cream peaches, in which case it 
did not breach the contract by failing to ship 15,000 cans. 
Respondent V.P.S. denies liability alleging that it communicated 
the counter offer to complainant by a letter dated August 1, 1972. 


The first issue which is raised by these allegations is whether 
the rejection and counter offer of respondent California Farm 
Products was communicated to the complainant by the broker. It 
is the contention of respondent V.P.S. that on August 1, 1972, it 
sent a letter to complainant advising it that the contract was 
subject to California Farm Product’s ability to obtain soft ice 
cream peaches. There was testimony by an office employee of 
respondent V.P.S. that the letter was typed, but there was no 
positive testimony that the letter had ever been mailed. 


Proof that a letter was duly mailed gives rise to a presumption 
of its receipt by the sendee. W. R. Christei, Inc. v. Duer and 
Stinson, 22 A.D. 177 (1963). However, where there is no proof 
that the letter was mailed, no presumption of receipt can be 
raised. John H. Postel v. Phil Peck Company, Inc., 10 A.D. 82 
(1951). In the case at hand, even if there had been testimony that 
the letter was mailed, the presumption of receipt raised thereby 
would have been rebutted by complainant’s denial of receipt. 
Other evidence was presented also indicating that the letter was 
not received. It was the office policy of the broker to send a copy 
of all correspondence to both of complainant’s offices and that was 
done several times during the transaction in question. However, 
the purported letter of August 1, was not received by either office. 
After a careful review of all this evidence, it is our conclusion that 
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the letter of August 1 was not received by complainant. The 
alleged letter of August 1, is apparently the only communication 
of this important information that respondent V.P.S. attempted. 
Although there were frequent communications between the 
parties, there is no evidence clearly establishing that the broker 
informed complainant of the rejection and counter offer of 
respondent California Farm Products. 


Having concluded that the rejection and counter offer of 
respondent California Farm Products was never communicated to 
complainant, it must be determined whether a contract actually 
existed between the parties. It is essential to the formation of a 
contract that there be a mutual manifestation of assent to the 
material terms of the contract. Mendelson-Zeller Co. v. Schwartz 
Produce Co., Inc., 15 A.D. 1140 (1956). Complainant’s offer for 
15,000 cans of peaches was transmitted by the broker to respond- 
ent California Farm Products. California Farm Products rejected 
this offer and made a counter offer in which the condition of 
availability was included. Since this counter offer never reached 
complainant there was no contract as the necessary element of 
mutual assent was not present. Accordingly, no contract liability 
on the part of respondent California Farm Products ever arose, 
and the complaint against it should be dismissed. 


The next issue which must be discussed is the liability of 
respondent V.P.S. for failing to negotiate a valid and binding 
contract between the parties. The duties of a broker are set forth 
in section 46.28 of the regulations (7 CFR 46.28) and are, in part, 
as follows: 


(a) General. The function of a broker is to negotiate, for or on behalf of 
others, valid and binding contracts. A broker who fails to perform any 
specification or duty, express or implied, in connection with any trans- 
action is in violation of the act and is subject to the penalties specified in 
the act and may be held liable for damages which accrue as a result thereof. 
It shall be the duty of the broker to fully inform the parties concerning all 
of the terms and conditions of the proposed contract. After all parties 
agree on the terms and the contract is effected, the broker shall prepare in 
writing and deliver promptly to all parties a properly executed con- 
firmation or memorandum of sale setting forth truly and correctly all the 
essential details of the agreement between the parties. . .”’ 


Section 2 of the Act (7 U.S.C. 499b) provides, in pertinent part, 
that: 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 
(4) for any ... broker . . . to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of 
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any undertaking in connection with any [transaction involving any 
perishable agricultural commodity . . . the purchase or sale of which 
in (interstate or foreign) commerce is negotiated by such broker... ] 


Section 5(a) of the Act provides that: 


If any commission merchant, dealer, or broker violates any provision of 
Section 2 he shall be liable to the person or persons injured thereby for the 
full amount of damages sustained in consequence of such violation. 


It is clear from the above rules that respondent breached its 
duty and was in violation of Section 2 of the Act by failing to 
communicate the rejection and counter offer of respondent 
California Farm Products to complainant. Accordingly, it is liable 
to complainant for the damages which accrued as a result of such 
breach. McMillan Brokerage Company v. Bushman Growers 
Sales, Inc., 32 A.D. 950 (1973). 


Complainant seeks damages based upon cover purchases at 22 
cents per pound and 24 1/4 cents per pound. The measure of 
damages when the buyer purchases substitute goods is the dif- 
ference between the cost of cover and the contract price, together 
with any incidental or consequential damages, but less expenses 
saved in consequence of the seller’s breach. Evidence has been 
presented indicating that replacement peaches could have been 
purchased at 21 1/2 cents per pound in California, but com- 
plainant paid more because of the freight advantage gained by 
purchasing closer to the east coast. Since the terms of the original 
contract were f.o.b. Watsonville, California, complainant would 
have had to pay the freight costs on the original contract and, 
therefore, is not entitled to save the freight costs on the cover 
purchases. Accordingly, damages must be based upon the lower 
California peach price. Complainant’s cover purchases totaled 
437,650 pounds. The difference between the contract price of 15 
1/2 cents per pound and the allowed cover price of 21 1/2 cents per 
pounds is 6 cents. Complainant’s damages, therefore, are $26,259 
plus consequential damages of $605.50 for advanced storage 
charges required on one of the substitute purchases; or 
$26,864.50. 


Respondent California Farm Products has filed a counterclaim 
against complainant for the price of the peaches it did ship. It is 
not disputed that complainant owes this respondent for the 2,728 
cans shipped costing $16,424.32. Failure to pay this amount is a 
violation of Section 2 of the Act for which reparation should be 
awarded with interest. California Farm Products has also 
counterclaimed for the price of some peach puree which it shipped 
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to complainant. This claim must be denied, however, as peach 
puree does not fall within the purview of the Act. 


The Act provides that the losing party shall pay the prevailing 
party reasonable fees and expenses incurred in connection with 
the hearing. Complainant had reasonable fees and expenses of 
$3,097.10. Complainant prevailed against V.P.S. and is entitled 
to reimbursement from this respondent in the above amount. The 
complainant was not successful in respect to its claim against 
respondent California Farm Products or the counterclaim by 
respondent California Farm Products and is, therefore, liable to 
that respondent for its reasonable fees and expenses in the 
amount of $1,480.50. 


ORDER 


Within 30 days from the date of this order, respondent Valley 
Packing Service shall pay to complainant, as_ reparation, 
$26,864.50 with interest thereon at the rate of 8 percent per an- 
num from October 1, 1972, until paid; and $3,097.10 with interest 
thereon at the rate of 8 percent per annum from the date of this 
order. 


Within 30 days from the date of this order, complainant shall 
pay to respondent California Farm Products, as reparation, 
$16,424.32 with interest thereon at the rate of 8 percent per an- 
num from October 1, 1973, until paid; and $1,480.50 with interest 
thereon at the rate of 8 percent per annum from the date of this 
order. 


Complainant’s claim against respondent California Farm 
Products is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,079) 


In reN & J Propuce Co., Inc. PACA Docket No. 2-3281. Decided 
October 12, 1974. 


Failure to pay promptly and in full — flagrant and repeated violations — 
Publication of facts 
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Where respondent wilfully, flagrantly and repeatedly violated the Act and re- 
gulations in failing to make full payment promptly for perishable agri- 
cultural commodities purchased and received in commerce, the facts and 
circumstances of such violations’ shall be published. 


Thomas R. Clark, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on March 27, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received, and accepted 
79 lots of fruits and vegetables, all being perishable agricultural 
commodities in interstate commerce, from 8 sellers, but failed to 
make full payment promptly of the agreed purchase prices to the 
sellers in the amount of $18,622.65. 


A copy of the Complaint was mailed to respondent at its 
business address by certified mail on March 27, 1974. The 
Complaint was returned to the Hearing Clerk, U.S. Department 
of Agriculture, marked moved-address changed. The Complaint 
was then remailed by certified mail on April 3, 1974, addressed to 
Burlie E. Newman, President of respondent corporation. The 
Complaint was again returned to the Hearing Clerk, marked 
unclaimed, and therefore the Complaint was remailed to respond- 
ent, in care of Burlie E. Newman, President, as provided for in 
section 47.4 of the Rules of Practice (7 CFR 47.4). The time for 
answer having run, and upon the motion of the complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing, pursuant to 
section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, N & J Produce Co., Inc., is a North Carolina 
corporation whose last known mail address is 848 N. Trade Street, 
Winston-Salem, North Carolina. 


2. Pursuant to the licensing provisions of the Act, license No. 
671573 was issued to respondent on March 6, 1967. The license 
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was renewed annually to March 6, 1973; however, it was 
suspended automatically at the close of business on January 10, 
1973, when respondent failed to satisfy reparation awards issued 
in PACA Docket No’s. 2-2781 and 2-2782. The license terminated 
on March 6, 1973, when respondent failed to pay the required 
annual renewal fee. 


3. As set forth more fully in the Complaint, during the period 
March 1971, through October 1972, respondent purchased, 
received in interstate commerce, and accepted without complaint 
from 8 sellers, 79 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices to the sellers of 
$18,622.65. 


4. Some of the sellers listed in paragraph 3 of the Complaint 
filed formal reparation complaints against respondent. As a result 
the Judicial Officer issued reparation awards against respondent 
as set forth below, none of which have been paid to date: 


PACA 
Seller Docket No. Date Issued Amount 

Six L’s Packing Co., Inc. 2-2580 April 19, 1973 $ 359.00 
Hollywood, Florida (32 A.D. 956) 

D.C. Wallace Farms, Inc. 2-2782 December 5, 1972 $1,800.00 
Bonita Springs, Florida (31 A.D. 1632) 

Nobles Packing Co. 2-2806 January 3, 1973 $3,584.00 
Immokalee, Florida (32 A.D. 202) 

Growers Marketing Service 2-2781 December 5, 1972 $1,201.60 
Lakeland, Florida (31 A.D. 1692) 

Plemmons & Irvin 2-2876 February 21,1973 $ 794.75 
Wholesale Producer, Inc. (32 A.D. 543) 

Winston-Salem, North Carolina 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 79 transactions, as set forth in Finding of Fact 3 
and paragraph 3 of the Complaint, constitutes wilful, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


Respondent has committed wilful, repeated and flagrant 
violations of section 2 of the Act (7 U.S.C. 499b). 
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The facts and circumstances as set forth herein shall be 
published. 


This Order shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,080) 


In re West Potato Co., Inc. PACA Docket No. 2-3503. Decided 
October 18, 1974. 


Net proceeds — failure to account truly and correctly for and to make full 
payment of promptly — flagrant and repeated violations — Sanction 


Where respondent wilfully violated the Act and regulations in failing to account 
truly and correctly and to make full payment promptly of the net proceeds 
on 62 lots of perishable agricultural commodities purchased and received 
in commerce, the total of such proceeds being $20,895.80, and respondent 
has consented to the issuance of an order suspending its license for 45 days 
effective at the close of business on November 1, 1974, respondent’s license 
as a registrant under the Act is so suspended as stated in the order herein. 


Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on October 3, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that during the period June, 1972 through October, 
1973, respondent received in interstate commerce, on con- 
signment, 62 lots of potatoes and onions, all being perishable 


*The Decision and Order became final October 12, 1974. --Ed. 
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agricultural commodities, from 30 shippers, accepted and sold 
these commodities, but failed to account truly and correctly and 
to make full payment promptly to the shippers the net proceeds 
realized in the amount of $20,895.80. 


A copy of the Complaint was served upon respondent, and on 
October 15, 1974, respondent filed an answer in which it admitted 
all of the allegations in the Complaint, admitted the jurisdiction of 
the Secretary in this matter, waived oral hearing, waived the right 
of appeal, waived oral argument before the Secretary, waived the 
provisions of Section 10 of the Act with respect to 10 days notice 
before an Order can take effect, and waived the issuance of an 
Initial Decision by the Administrative Law Judge, and waived 
the provisions of Section 47.37 of the Rules of Practice with 
respect to 35 days after service before an order becomes final, and 
further consented to the issuance of a Final Order containing 
findings of fact and conclusions based upon the allegations of the 
Complaint, and suspending its license for a period of 45 days 
commencing at the close of business November 1, 1974. Com- 
plainant has consented to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, West Potato Co., Inc. is a New York cor- 
poration whose address is 430-431 Row D. Hunts Point Terminal 
Market, Bronx, New York 10474. 


2. Pursuant to the licensing provisions of the Act, license No. 
171749 was issued to respondent on July 22, 1957. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on or before July 22, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period June 1972 through October 1973, respondent received 
in interstate commerce, on consignment, 62 lots of potatoes and 
onions, all being perishable agricultural commodities, from 30 
shippers, accepted and sold these commodities, but failed to 
account truly and correctly and to make full payment promptly to 
the shippers the net proceeds realized in the amount of 
$20,895.80. 


5. Respondent has consented to the issuance of an Order 
suspending its license for a period of 45 days effective at the close 
of business November 1, 1974. 
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CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and to make full payment promptly of the net proceeds due to 
shippers with respect to the 62 transactions as set forth in 


paragraph 3 of the Complaint constitute wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order 
suspending its license for a period of 45 days commencing at the 
close of business November 1, 1974. Complainant has recom- 


mended and consented.to the issuance of such an Order. An Order 
to that effect should be issued. 


ORDER 


Effective November 2, 1974, respondent’s license is hereby 
suspended for 45 days. 


This Decision and Order shall become final immediately upon 
its service. 


Copies hereof shall be served upon the parties. 


(No. 16,081) 


HEGGEBLADE-MARGULEAS-TENNECO, INc. v. FisHER Foops, Inc. 
PACA Docket No. 2-3085. Decided October 24, 1974. 


F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Dismissal 


Where complainant breached the warranty of suitable shipping condition, and 
respondent’s rejection of the asparagus in issue was not without reasonable 
cause, the complaint is dismissed. 


Prevailing party — fees and expenses awarded 


Where respondent, as the prevailing party herein, filed a timely claim for fees 
and expenses incurred in connection with the oral hearing herein, respond- 
ent is awarded reparation against complainant for such fees and expenses in 
the amount of $1,254.00 with interest. 


Robert G. Bernstein, Bakersfield, Cal., for complainant. 
Thomas P. Meaney, Jr., Cleveland, Ohio, for respondent. 
Thomas R. Clark, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
requests an award of $3,669.05, which is alleged to be the 
damages sustained by reason of respondent’s rejection without 
reasonable cause of one truckload of asparagus sold and shipped 
to respondent in interstate commerce during February 1973. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on July 14, 
1973. A copy of the report of investigation was served upon 
complainant on July 17, 1973. Respondent filed an answer to the 
formal complaint on August 13, 1973, denying liability to the 
complainant and requesting an oral hearing. Respondent further 
alleges that it rejected the asparagus because the federal in- 
spection on arrival indicated the asparagus was not in a suitable 
shipping condition at the time it was loaded onto the truck. In 
addition respondent asserts, as a defense to the claim, that 
complainant failed to adequately inspect and precool the 
asparagus prior to loading it on the truck and shipping it to 
respondent. 


An oral hearing was held in Cleveland, Ohio, on April 3, 1974. 
Complainant did not appear at the hearing nor was it represented 
by counsel. However, depositions of two persons were received in 
evidence by the Presiding Officer upon request by counsel for 
complainant. Respondent was represented at the hearing by 
counsel, and presented testimony through three witnesses. Both 
parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation, Heggeblade-Marguleas- 
Tenneco, Inc., whose post office address is 201 New Stine Road, 
Bakersfield, California. At the time of the transaction herein, 
complainant was licensed under the Act. 


2. Respondent, Fisher Foods, Inc., is a corporation whose post 
office address is 2735 East 40th Street, Cleveland, Ohio. At the 
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time of the transaction herein, respondent was licensed under the 
Act. 


3. On or about February 17, 1973, upon respondent’s request, 
complainant, by oral contract, agreed to sell asparagus to 
respondent. The terms of the contract provided for the sale of 
approximately 303 crates of small asparagus at $12 per crate, plus 
$.25 per crate cooling, for a total invoice price of $3,669.05, f.o.b., 
Thermal, California. 


4. Pursuant to the oral contract, on February 17 and February 
18, 1973, complainant harvested and processed approximately 
303 crates of asparagus. 


5. On or about February 18, 1973, a Crete carrier truck with a 
40-foot long refrigerated trailer arrived at complainant’s place of 
business to receive the load of asparagus. The arrangements for 
the truck were made by respondent through a truck broker, 
Caldarulo Trading Company, Chicago. At the time the truck 
arrived at complainant’s place of business it was three quarters 
full of citrus fruit (lemons and oranges). 


6. Complainant loaded the asparagus on the tail-end of the 
truck and wrapped the stacks of asparagus with brown wrapping 


paper. At about 6:00 p.m. on February 18, 1973, the truck 
departed for Cleveland. 


7. On or about February 22, 1974, at about 9:00 a.m. the 
asparagus arrived at respondent’s place of business. In transit the 
refrigeration unit was operated continuously. 


8. When the truck was opened for unloading, several crates of 
asparagus fell from the truck (approximately 25 to 30 crates) as a 
result of having been crushed. In addition, steam was rising from 
the asparagus. 


9. Pursuant to respondent’s application, federal inspection of 
the asparagus was made at 12:15 p.m. on February 22, 1974. The 
inspection results in pertinent part, are as follows: 


“Products Inspected: . . - ASPARAGUS ... LEMONS... 


“Condition of Pack: Asparagus Lot: Tight; Moisture pad in 
bottom of containers... . 


“Temperature of Product: Oranges: Approximately 3/4 Length: Top 46° 
F, Various cartons: 45° F, 47° F. Asparagus 
Lot: Near Rear Doors: Top 68°F, Bottom 65 ° 
F. 
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“Condition: Asparegus Lot: From 16 to 60%, average 
41 % damaged by spreading. In all top layer 
containers and in many next to top layer 
containers, some to many spears extend 1/2 
to 2 inches above top of containers. Decay in 
most samples from 2 to 4%, many 64%, 
average 18 %, Bacterial Soft Rot generally in 
early stages. Remainder fresh, firm and tips 
fairly compact to compact. Other Lots: Firm. 
No decay.” 


10. Upon receipt of the inspection results respondent’s em- 
ployee, Ernest Duffner, contacted complainant’s general 
manager, Max Cook, by telephone and related to him the con- 
dition of the asparagus. Respondent rejected the asparagus as a 
result of its condition. 


11. Following respondent’s rejection of the asparagus, the truck 
broker, Caldarulo Trading Company, instructed the truck driver 
to deliver the asparagus to Cleveland Celery. Cleveland Celery 
would not accept the asparagus, so it was then delivered to Jack 
Mindlin Produce, Inc. Mindlin rendered an accounting to 
Caldarulo showing net profits from the sale of the asparagus of 
$281, which amount was credited by Caldarulo as part payment of 
the freight charges. 


12. No amount has been paid to complainant by respondent as a 
result of this transaction. 


13. Within the required time period provided for in the rules of 
practice (7 CFR 47.19(d)), respondent filed a claim for an award of 
fees and expenses incurred in connection with the oral hearing, in 
the amount of $1,254. 


14. A formal complaint was filed on April 12, 1973, which was 
within nine months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The terms of the oral contract upon which complainant’s claim 
is based are not in dispute. The contract provided for the sale by 
complainant to respondent of 303 crates of asparagus at $12 per 
crate plus $.25 per crate cooling, for a total invoice price of 
$3,669.05, f.o.b. shipping point. In addition, the evidence shows 
that the asparagus was shipped from complainant’s place of 
business on the evening of February 18, 1973, that it arrived at 
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respondent’s place of business on the morning of February 22, 
1973, and that following a federal inspection which showed high 
pulp temperature and excessive decay the asparagus was rejected 
by respondent as being in breach of the warranty of suitable 
shipping condition. 


The regulations provide in an f.o.b. sale, as here, that goods are 
to be placed free on board the truck or car at shipping point, in 
suitable shipping condition (7 CFR 46.43(i)). ‘““Suitable shipping 
condition”’ is defined as meaning ‘‘that the commodity, at the 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract 
destination agreed upon between the parties.”’ (7 CFR 46.43(j)). 
Accordingly, the warranty of suitable shipping condition is ap- 
plicable to this transaction if the transportation service and 
conditions were normal. 


Complainant contends the asparagus was in suitable shipping 
condition and was properly precooled and packed for shipment at 
the time it departed from the shipping point. Accordingly, 
complainant asserts that the damage to the asparagus must have 
resulted from transit conditions; that is, that transportation serv- 


ice and conditions were not normal, and since respondent had the 
risk of loss during transit, the rejection was without reasonable 
cause. Respondent denies liability, asserting that transportation 
service and conditions were normal, but that the asparagus was 
not in suitable shipping condition when loaded on the truck at 
shipping point. 


As the party alleging that respondent rejected the asparagus 
without reasonable cause, complainant has the burden of proving, 
by a preponderance of the evidence, the allegations of the com- 
plaint, including the contract terms and its compliance therewith. 
See Stern Produce Packers, Inc. v. Niagara Frontier Services, 
Inc., 31 A.D. 822. In proving compliance with the contract, 
complainant must establish that the asparagus was in suitable 
shipping condition at the time it was placed on the truck, and that 
it was properly loaded. 


The federal inspection results show average decay of 18 percent, 
two to two and one-half inches of growth, and pulp temperatures 
of 65 degrees F. to 68 degrees F. In light of the U.S. Standards for 
Fresh Asparagus, 7 CFR 51.3720 to 51.3734, which provide that 
no more than 2 percent decay is permissible for ‘‘unclassified”’ 
asparagus, it is clear, and we so conclude, that 18 percent decay is 
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abnormal deterioration even though the contract did not specify a 
grade requirement for this asparagus. 


With reference to the transportation service and conditions, the 
uncontroverted evidence establishes that the asparagus arrived at 
destination on the fourth morning, and that that was normal 
delivery time for a shipment from Thermal, California, to 
Cleveland, Ohio. In addition, the evidence establishes the 
refrigeration unit in the truck was operated continuously during 
transit and that periodic checks of the temperature gauges in- 
dicated the air temperature in the trailer was primarily main- 
tained in the range of 33 degrees F. to 35 degrees F. This tem- 
perature range complies sufficiently with the recommended 
transit temperatures for asparagus as published by the Depart- 
ment of Agriculture. (U.S.D.A. Handbook No. 105 (1970) and 
U.S.D.A. Agricultural Research Service Publication ARS 51-48, 
September, 1972). In addition, the evidence shows the flow of cold 
air from the front mounted refrigeration unit was completely 
unobstructed from the front to the rear of the trailer, since the 
produce in the front three-quarters of the trailer was stacked no 
higher than four and one-half feet and the refrigeration unit was 
some seven feet from the floor of the trailer. 


Finally, we note that the truck trailer contained a mixed load of 
produce, citrus fruit (lemons and oranges) and asparagus. Ac- 
cording to publications of the U.S. Department of Agriculture, of 
which we take official notice (7 CFR 47.25(f)), it is not recom- 
mended that asparagus and citrus fruit be transported in the same 
truck or car. (U.S.D.A. Agricultural Research Service 
Publication ARS 51-48, September, 1972). However, since the 
intransit temperature was maintained at the recommended level 
for asparagus we conclude that, while the mix is not recom- 
mended, there is no evidence that the mix adversely affected the 
condition of the asparagus. On the above basis, we conclude that 
transportation service and conditions were normal, and that the 
warranty of suitable shipping condition applies to this f.o.b. sale. 
(7 CFR 46.43(i) & (j)). 


In support of its claim, complainant offered no evidence to 
explain the deteriorated condition of the asparagus, and no 
evidence to establish that transportation service and conditions 
were not normal. However, it contends that the asparagus was 
properly precooled, properly loaded on the truck and otherwise in 
a suitable shipping condition at the time and place of shipping. In 
support of these contentions complainant’s sole evidence is based 
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on the testimony of Max Cook, vice-president and general 
manager of complainant, taken by deposition. In light of the 
evidence presented by respondent and the inspection results, we 
conclude that Mr. Cook’s testimony does not establish, by a 
preponderance of the evidence, that the asparagus was in a 
suitable shipping condition, as that term is defined in section 
46 .43(j) of the rules of practice (7 CFR 46.43(j)), at the time it was 
shipped, and that it was properly loaded on the truck so that the 
damage that did occur was not caused by the complainant. A 
detailed analysis of Mr. Cook’s testimony is unnecessary to 
support our conclusion, it is sufficient to say that his testimony 
does not reflect that he had actual personal knowledge of the 
condition or temperature of the asparagus in question. In ad- 
dition, with reference to the loading of the asparagus, Mr. 
Vaughn, the truck driver, testified that the stacks of asparagus in 
the truck were covered over the top and down the sides with 
brown wrapping paper (Tr. 52). Irrespective of the “‘in- 
consistency”’ in the testimony of Mr. Vaughn and respondent’s 
other witnesses pointed out in complainant’s brief, we conclude 
that of all the persons who offered testimony Mr. Vaughn was in 
the best position to observe exactly how complainant loaded the 
asparagus and his testimony was not disputed by any testimony 
on complainant’s behalf. Further, as complainant offered no 
testimony to establish that the method of wrapping the asparagus 
was a proper loading procedure and that it did not prevent the 
necessary circulation of refrigerated air, we conclude that such 
procedure probably caused the asparagus to overheat and was 
therefore the most probable cause for the deterioration, if the 
asparagus was in fact properly precooled and otherwise in a 
suitable shipping condition prior to loading. As complainant 
offered no other testimony in support of its contention, we con- 
clude that it failed to sustain its burden of proof that the 
asparagus was in a suitable shipping condition and that the 
damage was not caused by complainant. 


Based on the above discussion, we conclude that respondent’s 
rejection of the shipment of asparagus, involved herein, was not 
without reasonable cause due to complainant’s breach of the 
warranty of suitable shipping condition, and therefore, respond- 
ent incurred no liability to complainant as a result thereof. 
Complainant has failed to sustain its burden of proof, ac- 
cordingly, its claim is dismissed with prejudice. 


Finally, section 7(a) of the Act (7 U.S.C. 499g) provides: 
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If after a hearing on a complaint . . . . The Secretary shall order any 
commission merchant, dealer, or broker who is the losing party to pay the 
prevailing party, as reparation or additional reparation, reasonable fees 
and expenses incurred in connection with any such hearing. 


Section 47.19(d) of the rules of practice (7 CFR 47.19(d)) 
provides guidelines for the determination of allowable fees and 
expenses and requires that in order to receive an award for fees 
and expenses the party must have filed a claim therefor. Respond- 
ent filed the required claim for fees and expenses within the time 
period provided in the rules of practice. Therefore, since it is clear 
that the respondent is the prevailing party in this proceeding, 
under the Act it is entitled to an award of reasonable fees and 
expenses against complainant. 


In calculating the appropriate award of fees and expenses we 
will first determine the proper allowable expenses, and then turn 
to the question of attorney’s fees. According to the claim form 
submitted complainant claims expenses in the amount of $164 for 
the appearance of one of his witnesses at the hearing. We conclude 
that such expense is reasonable and, therefore, will be allowed. 
Referring now to attorney fees, we note that complainant 
calculated his claim on the basis of 15 hours of work connected 


with the hearing and the taking of depositions. It is our opinion 
that the hours as stated represent services that were actually and 
necessarily performed in connection with preparation and at- 
tendance at the oral hearing, and accordingly, the total allowable 
attorney fees are $1,090 (based upon respondent’s counsel’s claim 
of 13 hours preparation at $60 per hour and 2 hours attendance at 
hearing for approximately $125 per hour). 


Having determined the allowable attorney fees in the amount of 
$1,090, we must now determine what is reasonable. The guideline 
we rely on in making this determination is ‘‘that counsel fees 
should not be disproportionate to the award of damages.”’ Eliot v. 
Geare-Marston, Inc., 30 F. Supp. 301 (1939). We note that no 
award of damages was made as a result of this proceeding, 
however, the total amount of damages claimed by complainant 
against respondent amounted to $3,669.05. Under these cir- 
cumstances we conclude that the attorney fees claimed, $1,090, 
are reasonable, and award respondent reparation in that amount. 
The total reasonable fees and expenses are $1,254. Reparation in 
the amount of $1,254 should be awarded to respondent against 
complainant, with interest. 
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ORDER 


The Complaint is dismissed. 


Within thirty days of this order, complainant shall pay to 
respondent, as reparation, $1,254, with interest thereon at a rate 
of eight percent per annum from the date of this order, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,082) 


Arrow Packinc Co. v. Ace Fruit & Propuceg, Inc. PACA Docket 
No. 2-3200. Decided October 21, 1974. 


Contract — failure to establish breach of — Contract prices — failure to pay 
— Reparation 


Where respondent accepted the potatoes and other produce in issue and failed 
to sustain its burden of proof of breach of contract by complainant, respond- 
ent is liable to complainant for the agreed purchase prices of said produce 
in the total amount of $1,577.50 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,577.50 in 
connection with transactions in interstate commerce involving six 
lots of onions and potatoes. 


A copy of the report of investigation, prepared by the 
Department, was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, admitting the purchases as set forth in the formal 
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complaint, but denying liability in the amount claimed by 
complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the issues are determined under the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
and respondent, respectively, were given the opportunity of filing 
an opening and an answering statement but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Salvatore M. Cipriano, doing 
business as Arrow Packing Co., whose address is 57 New England 
Produce Center, Chelsea, Massachusetts. 


2. Respondent is a corporation, Ace Fruit & Produce, Inc., 
whose address is 603 Canal Street, Lawrence, Massachusetts. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. During the period July 23, 1973, to August 29, 1973, in the 
course of interstate commerce, complainant sold to respondent six 
lots of California potatoes, one lot of California onions, one lot of 
Texas onions, and four lots of Idaho onions, at agreed prices 
totalling $1,577.50. 


4. Subsequent to these sales, and pursuant thereto, the 
produce involved in these transactions were hauled from com- 
plainant’s place of business in Chelsea, Massachusetts, to 
respondent’s place of business in Lawrence, Massachusetts, in 
trucks furnished by respondent. Upon arrival of the shipments at 
respondent’s place of business, the various lots of produce were 
accepted by respondent. 


5. No payment has been made by respondent to complainant in 
connection with these transactions. 


6. The formal complaint was filed on November 28, 1973, which 
was within 9 months after the causes of action herein accrued. 
CONCLUSIONS 


Respondent in its answer admits the purchase, receipt, and 
acceptance of the goods described in Finding of Fact No. 3. 
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Respondent also admits that it has made no payment to com- 
plainant in connection with these transactions. Respondent 
alleges, however, as one of its defenses to complainant’s claim for 
reparation, that it was “overcharged” by complainant for the 
potatoes which were included in the various lots of produce 
received by respondent from complainant. 


Complainant is claiming payment from respondent in ac- 
cordance with the prices set forth on his (complainant’s) invoices 
to respondent. Respondent, on the other hand, is taking the 
position that these invoice prices were not those which it had 
agreed to pay, and that it (respondent) was to have been charged 
at the market rates for the various lots of tubers. As evidence of 
what these market prices were, respondent refers us to the 
quotations for potatoes in the Federal Market News Service 
reports published for Boston for July and August 1973. 


Beyond respondent’s allegation to that effect, we find no 
evidence in the record to support its (respondent’s) contention 
that the sale of the potatoes involved herein was to have been 
governed or controlled by the market quotations for potatoes in 
Boston during this period. But even if we had reached the op- 
posite conclusion, we would be in no position to determine what 
these prices were for each of the lots in question, for the Federal 
Market News Service reports offer quotations for potatoes in 50- 
pound lots, Size A, only, and do not indicate what prices would be 
offered for 50-pound lots of potatoes of 80 count, 90 count, 100 
count and 120 count, which are the sizes involved here. On the 
whole, we are inclined to given greater weight to the evidence of 
prices as represented in complainant’s invoices, and conclude that 
these were the prices at which the potatoes were purchased by 
respondent. 


Having accepted the potatoes and other produce involved 
herein, respondent is liable to complainant for the total of the 
agreed purchase prices thereof, less provable damages sustained 
by respondent as a result of any breach of warranty by com- 
plainant. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228. 
The burden of proving both the breach and the damages resulting 
therefrom, by a preponderance of the evidence, rests upon 
respondent. 


Respondent alleges that complainant breached the contracts 
relative to the shipments of potatoes, in that the potatoes received 
from respondent were not California potatoes, as required by the 
terms of the contracts between the parties. Complainant, on the 
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other hand, alleges in the formal complaint that it sold and 
shipped California potatoes to respondent. 


Upon a review of the record before us, we are of the opinion that 
respondent has failed to establish that complainant breached the 
contract in the manner claimed by respondent, and it is so con- 
cluded. Since no breach has thus been established by respondent, 
no question of damages is presented for consideration. 


The contract prices of the produce purchased by respondent 
from complainant total $1,577.50. No part of this sum has been 
paid by respondent, in violation of section 2 of the Act. Ac- 
cordingly, reparation should be awarded to complainant against 
respondent in the sum of $1,577.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,577.50, with interest thereon at 
the rate of 8 percent per annum from September 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 16,083) 


DALENA Farms v. BronstTEIn & Rovner, Inc. PACA Docket No. 
2-3289. Decided October 31, 1974. 


F.o.b. transaction — suitable shipping condition — alleged breach of war- 
ranty of — Burden of proof — failure to sustain — Reparation 


Where respondent accepted the tomatoes in issue and failed to sustain its burden 
of proving a breach of contract by complainant with resulting damages, 
respondent is liable to complainant for the contract price thereof, less the 
amount already paid by respondent to complainant thereon, for a balance 
of $3,434.68, less the amount of $434.68 waived by complainant. This leaves 
a total due and owing complainant of $3,000.00 for which reparation is 
awarded with interest. 


Thomas A. Castelazo, Fresno, Cal., for complainant. 
Edward Waters, Buffalo, N. Y., for respondent. 
James V. Wright, residing Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,000 in con- 
nection with a transaction in interstate commerce involving a 
truckload of tomatoes. 


A copy of the report of investigation and a supplement thereto, 
prepared by the Department, were served upon the parties. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, in effect denying liability to complainant 
in connection with this transaction. 


Since the amount claimed as damages does not exceed $3,000, 
the issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Under this 
procedure, the verified pleadings of the parties are automatically a 
part of the evidence in the case, as is the Department’s report of 
investigation and the supplement thereto. Complainant filed 
additional evidence by means of an opening statement. Respond- 
ent was given the opportunity but did not file an answering 
statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank A. Dalena, doing 
business as Dalena Farms, whose address is 2134 Vagedes 
Avenue, Fresno, California. 


2. Respondent, Bronstein & Rovner, Inc., is a corporation 
whose address is 157-165 Niagara Frontier Food Terminal, 
Buffalo, New York. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On July 19, 1973, in the course of interstate commerce, 
complainant sold to respondent 590 lugs of California tomatoes at 
an agreed contract price of $3,795, f.o.b. Fresno, California. The 
contract was negotiated by a broker, Maure Solt Company, 
Fallbrook, California, which issued a Standard Memorandum of 
Sale on the date of sale. 


4. On July 20, 1973, and pursuant to the contract set forth 
above, complainant shipped 590 lugs of California tomatoes by 
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truck from his place of business in Fresno, California, to respond- 
ent at Buffalo, New York. This shipment arrived at Buffalo on 
July 25 and was accepted there by respondent. Thereafter, and on 
the same date, July 25, respondent dispatched 290 lugs of these 
tomatoes to one of his customers and had the remaining 300 lugs 
unloaded from the truck and stacked in respondent’s store. The 
following day, July 26, 1973, at 9:30 a.m., a Federal inspection 
was made at respondent’s request of these 300 lugs. The results of 
that inspection, in relevant part, are as follows: 


“Temperature of Product: Not taken. 


“Quality: .. . Grade defects average 5 %, damage by 
scars and catfaces. 


“Condition: Average 60% green and breakers, 15% 
turning and pink, 25% light red and red. 
Average 2 % decay. Average 6 % damage by 
waxy blisters. From 16 to 28 %, average 19 % 
damage by sunken discolored areas generally 
occurring over shoulders. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1 only account condition. 


“Remarks: Applicant states stock stacked at above 
location to have been unloaded from a 
trailer.” 


5. Respondent has paid complainant $360.32 in connection 
with this transaction. 


6. The formal complaint was filed on January 14, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLSUIONS 


Respondent does not deny that it purchased, received and 
accepted from complainant the shipment involved herein. This 
being the case, respondent is liable to complainant for the agreed 
f.o.b. contract price of $3,799, less provable damages sustained 
by respondent as the result of any breach of warranty by com- 
plainant. Respondent alleges that there was a breach by com- 
plainant of the warranty of suitable shipping condition in con- 
nection with this f.o.b. sale, in that the fruit was abnormally 
deteriorated on arrival at contract destination, Buffalo, New 
York. 


The warranty upon which respondent relies is set forth in the 
Department’s regulations, in relevant part as follows: 
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“F.o.b. . .. means that the produce quoted or sold is to be placed f.o.b. the 
boat, car, or other agency of the throughland transportation at shipping 
point, in suitable shipping condition . . . and that the buyer assumes all 
risk of damage and delay in transit not caused by the seller irrespective of 
how the shipment is billed . . .”” (7 CFR 46.43(i)) 


“Suitable shipping condition, in relation to direct shipments, means that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delay without abnormal deterioration at the contract destination agreed 
upon between the parties .. .’’ (7 CFR 46.43(j)). 


Respondent asserts, without contradiction by complainant, 
that these goods were handled under normal transportation serv- 
ice and conditions. Accordingly, we conclude that the warranty is 
applicable to this f.o.b. transaction. 


Respondent, as proof that the warranty was breached, points to 
the results obtained in the course of the Federal inspection of July 
26, which is reproduced in relevant part in our Finding of Fact No. 
4. Complainant takes exception to this interpretation of the in- 
spection results, and calls our attention to the fact that the in- 
spection only covered approximately 50% of the load. In this 
connection, it must be noted that upon arrival of the load in 
Buffalo, and prior to the making of the Federal inspection, 
respondent admits taking out ‘‘the best looking 290 lugs” and 
shipping them to its customer (Report of Investigation, Exhibit 
No. 4). Additionally, the broker stated in a letter to the Depart- 
ment, dated October 1, 1973, and entered in evidence as Exhibit 
No. 3 of the Report of Investigation, that he had talked with 
respondent on July 25 after arrival of the tomatoes in Buffalo and 
that respondent ‘“‘at this time, did not complain about the general 
condition of the tomatoes and stated that they had sold 290 
packages, which had satisfactory color, at good prices.”’ 


The United States Standards for Tomatoes, U.S. No. 1 grade (7 
CFR 51.1855) permit a total tolerance of 15 % at destination, with 
not more than 5% for tomatoes which are soft or affected by 
decay; and with not more than 10% for tomatoes which are 
damaged by shoulder bruises or by discolored or sunken scars; 
and with not more than 5 % for serious damage from any cause, 
exclusive of soft or decayed tomatoes. While the tomatoes in- 
volved herein were not ssld as U.S. No. 1 fruit, it will be noted 
from the Federal inspection of July 26 that damage from decay 
(2 %) is well within the tolerance provided in the standards, while 
no damage from soft tomatoes is noted at all. When it is 
remembered that the tomatoes which were inspected were ad- 
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mittedly the worst of the load, it seems highly probable that an 
inspection of the load as a whole might have resulted in a finding 
that deterioration in the load was not abnormal, especially since 
respondent’s early comments to the broker were directed to color 
and maturity rather to factors of deterioration. 


As the party alleging a breach of warranty by complainant, 
respondent has the burden of proving such allegation by a 
preponderance of the evidence. We have reviewed the evidence 
and we conclude that respondent has failed to sustain its burden 
in that respect. This being the case, no question arises on the 
issue of damages to respondent. 


The total of the f.o.b. purchase price of these tomatoes is 
$3,795. Respondent has paid $360.32 in connection with this 
transaction, leaving a balance due and owing complainant of 
$3,434.68. Respondent’s failure to pay this amount to com- 
plainant is a breach of contract, in violation of section 2 of the 
Act. Complainant has elected to waive his claim to $434.68 of this 
amount, however, and to limit the request for reparation to 
$3,000. Accordingly, the award of reparation to complainant 
against respondent should be and hereby is likewise limited to 
that amount, or $3,000. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,000, with interest thereon at the 
rate of 8 percent per annum from September 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,084) 


R. A. Parsons Company v. JoHN A. ScHIANO Propuce Co., INc. 
PACA Docket No. 2-3478. In order issued October 21, 1974, 
by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 16,085) 


Commopity MARKETING ComPpANY v. GREEN VALLEY Farms & Pro- 
puce Co. PACA Docket No. 2-3488. Reparation of $5,333.50 
with 8 percent interest from November 1, 1974, awarded 
complainant against respondent in order issued October 1, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 16,086) 
G & S Propuce Co., Inc. v. JonEsBoro Propuce Company. PACA 
Docket No. 2-3487. Reparation of $345.00 with 8 percent in- 
terest from April 1, 1974, awarded complainant against re- 


spondent in order issued October 1, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,087) 


San ANTONIO ForREIGN TRADING CompANy v. CHARL’s Foop Com- 


PANY, INCORPORATED. PACA Docket No. 2-3491. Reparation 
of $3,417.12 with 8 percent interest from January 1, 1974, 
awarded complainant against respondent in order issued 
October 2, 1974, by Donald A. Campbell, Judicial Officer. 


(No. 16,088) 


JaMES W. TREWEEK v. Carroiit Hopkins Truckine. PACA Docket 
No. 2-3489. Reparation of $975.80 with 8 percent interest 
from June 1, 1973, awarded complainant against respond- 


ent in order issued October 2, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,089) 


ANTONIO B. VILLARREAL v. LINCOLN Propuce. PACA Docket No. 
2-3490. Reparation of $3,950.00 with 8 percent interest from 
August 1, 1973, awarded complainant against respondent 
in order issued October 2, 1974, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,090) 


J. Mitter Merritt & Co., Inc. v. Pinto’s Farmers MARKET. 
PACA Docket No. 2-3496. Reparation of $1,173.75 with 8 
percent interest from January 1, 1974, awarded complainant 
against respondent in order issued October 11, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,091) 


La Casita Farms, INc. v. JoHN P. MILLER WHOLESALE PRODUCE. 
PACA Docket No. 2-3494. Reparation of $483.30 with 8 per- 
cent interest from May 1, 1974, awarded complainant against 
respondent in order issued October 11, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,092) 


Murr-Roserts Co., Inc. v. Cuas. Rini’s Sons, Inc. PACA Docket 
No. 2-3493. Reparation of $1,298.78 with 8 percent interest 


from November 1, 1973, awarded complainant against re- 
spondent in order issued October 11, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,093) 


Stx L’s Pacxinc Company, Inc. v. S & S Tomato Co. PACA 
Docket No. 2-3495. Reparation of $3,500.00 with 8 percent 
interest from January 1, 1974, awarded complainant against 
respondent in order issued October 11, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,094) 


Dixon Tom-A-Tore Companigs, Inc. v. DippeL Propuce. PACA 
Docket No. 2-3502. Reparation of $916.25 with 8 percent in- 
terest from April 1, 1974, awarded complainant against 
respondent in order issued October 15, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,095) 


Gonza.es Packxinc Company v. S & S Tomato Co. PACA Docket 
No. 2-3500. Reparation of $2,135.00 with 8 percent interest 
from October 1, 1973, awarded complainant against respond- 
ent in order issued October 15, 1974, by Donald A. Campbell, 


Judicial Officer. 


(No. 16,096) 


ONEONTA TRADING CORPORATION v. JOHNNIE WatTTs PRoDUCE. 
PACA Docket No. 2-3499. Reparation of $4,500.00 with 8 
percent interest from May 1, 1974, awarded complainant 
against respondent in order issued October 15, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,097) 


S. & H. Packine Co., Inc. v. Steet City Distrisutinc. PACA 
Docket No. 2-3501. Reparation of $2,149.50 with 8 percent 
interest from April 1, 1974, awarded complainant against 
respondent in order issued October 15, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,098) 


Birp-IN-Hanp Potato Company v. PintTo’s FARMERS MARKET. 
PACA Docket No. 2-3506. Reparation of $4,829.00 with 8 
percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued October 16, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 16,099) 


NATIONAL Propuce Company v. Bitt Koustenis Propuce. PACA 
Docket No. 2-3504. Reparation of $751.25 with 8 percent in- 
terest from May 1, 1974, awarded complainant against re- 
spondent in order issued October 16, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,100) 


1462 


NATIONAL Propuce Company v. J. HusBarD Propuce Co. PACA 
Docket No. 2-3505. Reparation of $414.00 with 8 percent in- 


terest from July 1, 1974, awarded complainant against re- 
spondent in order issued October 16, 1974, by Donald A. 


Campbell, Judicial Officer. 


(No. 16,101) 


Season Propuce Co., Inc. v. S & S Tomato Co. PACA Docket No. 
2-3507. Reparation of $4,887.50 with 8 percent interest from 
January 1, 1974, awarded complainant against respond- 
ent in order issued October 16, 1974, by Donald A. Campbell, 


Judicial Officer. 


(No. 16,102) 


GeorGcE J. Parpi Propuce Co. v. Ben Davita, and/or DaviLa 
DistrisuTING Co., Inc. PACA Docket No. 2-3509. Reparation 


of $2,861.40 with 8 percent interest awarded complainant 
against respondent in order issued October 17, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,103) 


LAMANTIA-CuLLuM-Co.LiiER & Co., INc. v. JoHNNIE Watts Pro- 
pucE. PACA Docket No. 2-3513. Reparation of $4,444.91 
with 8 percent interest from April 1, 1974, awarded com- 
plainant against respondent in order issued October 31, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,104) 


Paciric Fruit & Propuce Co. v. JoHNNIE Watts Propuce. PACA 
Docket No. 2-3512. Reparation of $3,155.00 with 8 percent 
interest from June 1, 1974, awarded complainant against 
respondent in order issued October 31, 1974, by Donald 


A. Campbell, Judicial Officer. 
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(No. 16,105) 


Sa.t City Propuce Co., Inc. v. Larry’s Fruir Market. PACA 
Docket No. 2-3514. Reparation of $2,658.35 with 8 percent 
interest from September 1, 1974, awarded complainant 
against respondent in order issued October 31, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,106) 


TRENTON Foops v. SitveR SKILLET Foop Propucts Company, Inc. 
PACA Docket No. 2-3515. Reparation of $5,959.16 with 8 
percent interest from April 1, 1974, awarded complainant 
against respondent in order issued October 31, 1974, by 
Donald A. Campbell, Judicial Officer. 
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